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AUTOMOBILE MARKETING PRACTICES 


MONDAY, JUNE 4, 1956 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AuTOMOBILE MARKETING PRACTICES, 
Washington. D. ¢ 


Phe subcommittee met at 10 a. m., pursuant to notice, in room G—16, 
the ¢ ‘apitol, Washington, D. C., Senator A. S. Mike Monroney, chalt 
man, presiding. 

Present: Senators Monroney (presiding) and Payne. 

senator MonRON] y. The Subcommittee on Autom bile M irketing 
will be in session. ‘The record will show that Senator Payne and 
Senator Monroney are present and that Senator Wofford is expected 
shortly. , 

Che subcommittee has before it five bills: S. 3110, introduced by 
Senator Butler; S. 2929, introduced by Senator Potter; S. 3543, 1n 
troduced by Senator Bennett, Senator Payne, and others; S. 5494, 
introduced by Senator Kefauver; and S. 3946, introduced by myself, 
Senator Pay ne, Senators O’Mahoney, Ervin, Bible, Daniel. Smathers, 
Pastore, and Dutt. | will Insert these bills intothe record at th po nf 

(The bills referred to are as follows:) 


1S. 8110, 84th Cong., 2d sess.) 


A BILL To prevent automobile manufacturers from ¢ reing automobile dealers t rchase 


IMuWanted merchandise 


Be it enacted by the Senate and House of Representatives of the l ted States 
of America in Congress assembled, That title 15, United States Code, is amended 
by adding the following chapter, to read as follows: 

] As used in this chapte. 


(a) The term “automobile manufacturer” means any individual, partnership, 


SEC 


corporation, association, or any other form of business enterprise, or any branch 





or agent thereof, engaged in manufacturing passenger cars, station wagons, 
sports cars, or other automotive vehicles commonly known as automot 

(b) The term “automobile dealer” means any individua rtners! cor- 
poration, Asso intion, or a ther form of business ente rp ( Or I bra 
or nge t there f. eng: ged in selling passenger ¢ Ss, SI ion Wag ; s 
or other wutO ive vel le comn nly k W s automobile 

( = t ern ce merce lie I ( mmeree i! ny the se ( S ‘ I 
1 on nit ns. o i l Ter t of the ! ed S 1 ) t 
( Columbia, or betwee! ny wh Territor ad nother rb ‘ ] 
Perr vy and anv State or fore iT hetwe the D 
ind any State or Territory or fo 

d) The ter “Ter ry I cle possess l rf I I ~ ( 
and Iso my er torv of the I ds es 

©) Ihe T¢ 1) t¢ ! té ? tO ( ( f t 
rel e to renew oO} I \ hey \ Eo i y or 1 t ) ( i 

i ihe te i frst i I S big elt rit eg ( i 
the utomobile dealer by the ! v f 
agreement, or otherwise, to 7 CI sf St nd sé ce ili ul 
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I wares” means the articles offered for sale by the automobile 
franchised dealers, whether or not manufactured by said 

b wful for any automobile manufacturer engaged in com- 
COUTrS¢ [ ech commerce to terminate or threaten to terminate 


jile dealer's franchise to deal in the wares of said manufacturer 
reason for or basic cause of such threat or termination was the 


inwillingness « refusal to buy merchandise from said manufacturer. 

y Any f inufacturer violating the prov sions of section 2 
Act viction thereof, be fined not more than $5,000 or 

ned more than one year, or bot! 

LR eve d 1 of the United States are invested with juris 
t eve ind re ! itions of this Act; and it shall be the duty of 
! istrict attorneys of the United States, in their respective districts, 
e direction of the Attorney General, to institute proceedings in equity 

t and restrain ch violations Such proceedings may be by way of 

( g forth the : nd praying that such violation shall be enjoined 
prohibited. When the parties complained of shall have been duly 

of petition the cou shall proceed, as soon as may be, to the hear 
i « n of the e: and pending such petition and before final 
il’) estraining order o1 pro 

\\ eVeT } near t th rt fore which any proceeding 

S$ of this A iv be pend that the ends of justice require 

eht before the court, the court may cause them 
ll i, wl y reside in the district in which the court is held 
d in any district by the marshal 

6. |] I ! eeding brought by or on behalf of the United 
ibe t PSS ! are requ read t ittend a court of the United 
! idi ( t in any case arising under section 5 or 4 of this Act 
iny othe listriect: Provided, That no writ of subpena shall issue 

eSSt district in which the court is held at a greater 
h one hund | es fri the place of holding the same without 

f the ti it being first had upon proper application and 

i heneve ( poration shall y te any of the provisions of this Act. 
} 4 ray he also th ft the individual directors, ofticers, 

h « rition who shall have authorized, ordered, or done any 

I t I hole gr in part such violation, and such violation 

( ! ind upon conviction therefor of any such dire¢ 

( ent he shall be punished by a fine of not exceeding $5.000 or hy 
not exceeding one year, or by both, in the discretion of the 

8 hile d er shall be entitled to sue for and have injunctive 
! court of the United States having jurisdiction over the 
threatened ss or damage by a violation of this Act when and 

e conditions and principles as injunctive relief against threatened 
that ss or damage is granted by courts of equity, under the 
nir ch proceedings, and upon the execution of proper bond against 

f in injunction improvidently granted and a showing that the danger 


¢ sc or damage is immediate, a prel minary injunction may issue. 

mobile dealer who shall be injured in his business or prop- 
n of anything forbidden in section 2 of this Act mav sue therefor in 
court of the United States in the district in which the defendant 
found or has an agent, without respect to the amount in controversy, 


over twofold the damages by him sustained, and the cost of suit, 





f lement or decree rendered in any criminal prosecution or 
] er ng in equity brought by or on behalf of the United States 
to the effect that a defendant has violated said laws shall be prima 

e nst such defendant in any suit or proceeding brought by any 
ch defendant under said laws as to all matters respecting 

t r decree would be an estopnel as between the parties 

vided, Th ection shall not apply to consent judgments or decrees 


re anv test ny s been taken 
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Whenever any suit or proceeding in equity or criminal prosecution is instituted 
by the United States to prevent, restrain, or punish violations of this Act, the 
running of the statute of limitations in respect of each and every private right of 


} 
. t 


action arising under said Act and based in whole or in part on any matter 


complained of in said suit or proceeding shall be suspended during the pendency 


Sec. 11. Any suit, action, or proceeding under this Act against a corporation 
listrict whereof it is an inhabitant. but 


may be brought not only in the judicial ¢ 

so in any district wherein it may be found or transacts business: and all pro 
ess in such cases may be served in the district of which it is an inhabitant, or 
vherever it may be found 

Sec. 12. If any clause, sentence, paragraph, or part of any section of this Act 
shall, for any reason, be adjudged by any court of competent jurisdiction to be 
invalid, such judgment shall not affeet, impair, or invalidate the remainder 
thereof, but shall be confined in its operation to the clause, sentence, paragraph, 
or part thereof directly involved in the controversy in which such judgment 

1 


} 


shall have been rendered 











4 BILL To amend the Federal 7 de Commiss Act witl pect cer ( 
‘ ranchise t ‘ I ‘ ‘ f I i r 
cl 1 rs to prote I g lin the | ( d 
ing au biles and trucks 1 old by them by restric fran ( rom 
resell t ‘ iin un ized per ns 
i te ected hy thre Senat a ad H use oO PR ( f fat ( of tl { { iS tes 
{ rica in Cong) tisscmbl That 1 of the Fede 1 ( S 
( A¢ imended (66 St Gol, Gd2;. 15.U. 5. 4 15), is further nded by 
idding at the end of subsection (5) of d sectio1 i the follo g b ! 
6G) Nothin Y contain dina Ol he Antitrus \ s ll rence 1 l ! 
ontract, agreement, or franchise by which a lealer ji new rotor e} eS 
ho operates as such under a franchise granted by the manufacture f h 
vehicles agrees with such manufacturer that such dealer \ no est either 
lirectly or indirectly, any current model motor vehicle made by such mar 
r, to any persen, partnership, corporation, or other entity engaged in the 
business of sé gy new or used otor vehicle her than a person or entity 
perating under a franchise or authorized dealer agreement with such manu 
facturer. 
7) Nothing contained in any of the Antitrust Acts shall make if unlawful for 
a manufacturer of motor vehicles to enforce any agreement authorized by para- 
graph (6) by refusing to sell to. or canceling the franchise of, any dealer who 
nowingly selis current model motor vehicles made by such manufacturer to any 
person, partnership, corporation, or other entity engaged in the business of se 
ing new or used motor vehicles other than a person or entity operating ra 


franchise or authorized dealer agreement with such manufacturer 





8S) The Commission is hereby empowered and directed to prevent perso 
partnerships or corporations, except bank eommo carrie rs” 1 fect to the 
Acts to regulate commerce, air carriers, and foreign air carriers subject to the 
Civil Aeronautics Act of 1988, and persons, partnerships or corporations subject 
to the Packers and Stockyards Act, 1921, except as provided for in sectic 106) 
f said Act, from using unfair methods of competition in commerce and unfair 
or deceptious acts or practices in commerce.’ 
[S. 3543, 84th Cong., 2d s.] 
A BRILL To protect the public in the operation of, and in performance under ¥ 
] ente complicated, ser tive or il ently d rerous 1! ner ( I I 
ipparatus sold in interstate cor ree 
Whereas the American public annually purchase, in interstate cor erce ny 
billions of dollars of delicate, complicated, ser ve 0 et Ss inhe V 
ai rous machines or mechanisn such as eieectronie fr ratior ! } te 
ing equipment, computing and recording devices, automobiles, trucks, ag 
tural implements, and other manufactured products, from independent dealers 
on whom purchasers reply as the manufacturer’s sales and service representa 


tives; and 








Whereas dealers j and 1 ! facturers of, sucn! chines and mechanisms have 
nt re bility to the Consumer for performance under the warranty 
ed in connect | ( e of any h machine, and for maintaining 
f'; tig t¢ i ! thre i\ ab tv of service throughout the useful life of 
hime \ } eSpol | vy cun neithe b separated nor pertorined 

dequat by either hie he coop n of t othe 
Be tenacted by t] Senate and Te sc of Representatives of the United Ntates 


0 fyrerica wn Ce gre cmbled That this Ac may be cited as the Interstate 


ed 
~ ”. As used in tl Lect 
1) “Commerc hall have the meaning ven the term in the Act of Septem 
ber 26, 1914 (15 U.S. C. 4 
Person” shall mean any individual, partnership, firm or corporation 


( “Commissior he mean the Federal Trade Commission created by the 


] hi i 
Product’ sha mean any 1 nufactured, fabricated or assembled, deli 

ent omplicated ensitive, or inherently dangerous machine, mechanism, or 
apparat } t not mited to, electre refrigeration or heating equi] 
ment, computing or record deviees, automobiles, trueks, agricultural imple 
mel ind like manufactured ge 

‘ Franchised deale ha neun any distributor of a product manufactured 
l i “manufactures pursuant to a lenler agreement” filed with the Commis 
Sslon pursual o tl \ 

I Manufacturer hath mv hy perse engaged in commerce who manu 
f t PS OF ; emble product sold o1 ributed to Consumers under its ow! 
tra ne or trade 1 


v) “Dealer ngreeme ha Or Ye ten contract or agreement betweer 
nufacturer ane franchised dealer entered into pursuant to the provisior 


of this Act and the form « Vhich filed with the Commission as herein provided 


(Co mel } men ! person purehasil a product for his or its 
own personal, domest r comme! ind which he or it registers in his 
ol wh name whenever S aw requires registration, and not a person pur 
c] f esale for profit 

Consumer serviee fie tic shall mean the physical property, mechanized 
equipment, trained pet ( and stocks of new and replacement parts and 
ce orles nece inv tof nish consumers With an opportunity for demonstra 
tion and al inspection of the product, and to adequately serviee and repair 

h product both before and after its delivery to the consumer 
S 6. The purpose f tl} \ ire | to protect the consuming public it 
performance nder the warranty 1 ed on an purchased product, (b) to insure 
the continued availab tv to the p blie of adequate consumer serviee facilit es, 
nd (ec) to preserve the : ability of equate consumer service facilities t 
CO! mer the tl nds of small-b ness men dealers of such produet 
both durit tl perlor of the w rranty and thereafter d iring the useful life of 


Sec. 4. A manufact r (or ] epresentitive) and a franchised dealer may 


enter Into a dealer eement pursuant to this uA ind any such agreement 
hall provide th is entered into pursuant to the provisions of 
this Act and is subject to the jurisdiction of the Commission as provided 
Por Sect AOI \ 
" ; ntain f the ms ( s of the agreement be 
POT He pou ‘ ! ! ! l er St ce TAC ities re 
( ed t hye Lit ned { enler orc t he can | fori the 
rant ad oO 4 ie and hie the othe purpose of th 
Let th du ne and alt thi Varrant period ha state the mutual ob 
of the pa between themselves in compliance with their joir 
\ ( e responsil or id may contai 
nab e rer ed eC” \ protect the mannfacti 
‘ good n the ‘ el ( ! of | product by the 
‘ it li¢ 
' ' ( 1 ent of f ed d ers of t! manu 
] I i ent ( I WT ention Tor brie 
‘ ( | f nuts ure nad 1 
‘ | 1 i | i ‘ ‘ th a} 1 ited 
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) The term “motor vehicle’ means any automobile, automobile truck, auto- 
mobile wagon, motorcycle, and any other self-propelled vehicle designed for 
operation on land but not on rails; 

d) The term “interstate commerce” means trade or commerce among the 
several States, or within the District of Columbia or any Territory of the 
United States, or between any such Territory and another, or between any such 
Territory and any State, or between the District of Columbia and any State or 
Terr tory 

(e) The term “automobile dealer” means any person regularly engaged in 
the purchase of new motor vehicles from any automobile manufacturer for 
resale: 

(f) The term “automobile dealer’s franchise’ means any contract between 
any automobile manufacturer and any automobile dealer prescribing the terms 
and conditions under which such manufacturer supplies new motor vehicles to 
such automobile dealer ; 

g) The terms “station” and “broadcasting” have the same meaning as when 
used in the Communications Act of 1934, as amended (47 U.S. C. 1538) ; 

(h) The term “network” means any person who operates a system which, for 
the purpose of simultaneous or delayed broadcasting of identical programs 
in any way interconnects or affiliates two or more broadcasting stations; and 

(i) The term “network franchise” means any contract between any network 
and any station prescribing the terms and conditions under which such network 
supplies programs to such station. 

Sec. 2. No automobile dealer’s franchise executed after the date of enactment 
of this Act shall include any provision for its cancellation or termination at the 
option of the automobile manufacturer, without the consent of the automobile 
dealer, for any cause not specitically described and provided for in the franchise 
unless such franchise provides for the payment by the manufacturer to the 
dealer, upon the cancellation or termination thereof by the manufacturer with 
out the consent of the dealer for any cause not so specified in the franchise, of 
a sum equal to the reasonable value of such franchise to such dealer, as de 
termined by three appraisers, of Whom one shall be selected by the manufacturer, 
one shall be selected by the dealer, and the third shall be selected by agreement 
of the two appraisers selected by the manufacturer and the dealer, respectively 

Sec. 3. No radio or television network franchise executed after the date of 
enactment of this Act shall include any provision for its cancellation or termina 
tion at the option of the network, without the consent of the station, for any 
cause not specifically described and provided for in the franchise unless such 
franchise provides for the payment by the network to the station, upon the can 
cellation or termination thereof by the network without the consent of the sta 
tion for any cause not so specified in the franchise, of a sum equal to the rea 
sonable value of such franchise to such station, as determined by three ap 
praisers, of whom one shall be selected by the network, one shall be selected 
by the station, and the third shall be selected by agreement of the two appraisers 


selected by the network and the station, respectively. 


(S. 3946, 84th Cong., 2d sess. ] 


A BILL To amend the Federal Trade Commission Act with respect to certain unfair 


methods of competition and certain unfair practices in the distribution of new motor 
vehicles in interstate commerce 


Be it enacted hy the Senate and House of Representatives of the United States 


f America in Congress assembled, That sections 17 and 18 of the Federal Trade 


a) 
Commission Act, as amended (15 U.S. ¢ 4, oS), Are renumbered as sections 
IS and 19, respectively, and such Act is further amended by inserting after 
section 16 thereof the following section , 

“Sree. 17. (a) For the purposes of section 5 it shall be deemed an unfair method 
of competition and an unfair act or practice in commerce 


1) for any manufacturer of motor vehicles to induce by means of coer 


cion, intimidation, or discrimination any of its dealers to order or accept fox 
delivery any product of any kind; 

(2) for a dealer knowingly to sell other than to another dealer of such 
manufacturer a new motor vehicle for resale as a new motor vehicle in 
competition with other dealers of such manufacturer without first afford 
in uch manufacturer an opportunity to repurchase such motor vehicle at 


the price paid therefor, and for such manufacturer to refuse to repurchase 
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such motor vehicle at such price under a plan adopted by suet re! 
Which is equitable to all dealers and consistent with the financial resources 
of such manufacturer ; 

“(3) for any manufacturer of motor vehicles to hold out or require that 
war.anties will be fulfilled and service rendered by all of its deale the 
out effectuating a reasonable system of compensating all of its dealers, 


for maintaining the personnel and facilities required 


ranties and render such services 
“(4) for any manufacturer of motor vehicles, without the consent of th 
dealer concerned, to cancel the privilege or right of any of its dealers to sell 


to fulfill such war- 


the products of such manufacturer, unless 
“(A) the contract, agreement, or arrangement governing the dealer- 
ship contains mutually agreed upon standards by reference to which t 
duties and pp sega of the dealer under such Contract, agreement, or 
arrangement may be determined ; and 
“(15) the dealer has failed to perform in a reasonable manne! 
more of such duties and obligations 
“(5) for any manufacturer of motor \ 
fail to renew the privilege or right of any dealer to sell the products of such 
te an equitable liquidation of the 


ehicles to cancel, terminate, or 


manufacturer without agreeing to effectua 
assets of the dealership 

“(b) For the purposes of this section 

“(1) The term ‘manutactuver of motor vehicles’ includes any corporation which 


for such a manufacturer in connection with the distribution of new mot 


‘ t 
acts I 


vehicles in commerce. 
“(2) The te.m ‘dealer’ means a franchised retail seller of motor vehicle 


Sec. 2. This Act shall take effect on November 1, 1956 


Senator Monroney. Senator Butler’s bill, S. 3110, deals with the 
forcing by automobile manufacturers of manna merchandise upon 
their dealers by threats of or use of contract cancellation or failure to 
renew. It gives the dealer the right to sue the manufacturer in a 
Federal district court for double damages and costs in luding a rea- 
sonable attorney's fee if the manufacturer abuses its one-sided fran- 
chise power in this way. 

Senator Potter’s bill strikes at the practice of bootlegging, which has 
led to practices which demoralize the market and in Many Cases de- 
ceive the public. It would allow manufacturers to reinsert in their 
contracts provisions for cancellation of dealers who bootleg cars. 

Senator Bennett’s bill deals with product warranty—a subject near 
and dear to the hearts of all dealers and all car purchasers. It would 
allow the manufacturer to enter into agreements with its dealers, under 
the supervision of the Federal Trade Commission, to provide assur 
ance to the public and to the servicing dealer that warranty work would 
adequately be taken care of and compensated for. It would also allow 
the manufacturer to take the responsibility for the advertising repre- 
sentations of its dealers. 

Senator Kefauver’s bill would serve to protect the dealer’s in 
ment in the event of cancellation or failure to renew by the manuta 
turer. Also, its effect would be to require the manufacturer to make 


the causes of cancellation specific. It simply p! vides that mn the event 
of cancellation or failure to renew for reasons not specitied n the 
contract, the manufacturer shall be obliged to pur hase the dealersh p 
‘ ‘ 1 ‘ r } ‘ ] + 11 > | ¢ +] 
at a price agreed upon \ appt Users, i OT 8 r) : Cit ed VY Uli 
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manutacturer, | by the dealer, and the third by the othe 

These bills are each very excellent legislative suggestions. The re 
ene { ie product Oo} much 1 dy hy i} } who have devoted I 


to seeking out and understand @ the patterns of automop led ribu- 
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sell produ tstoh custome! t | { 1s fentel lL) miea i 
intimidation. or discrimination. It does not, in any w 
right of a manufacturer to sell products to its dealers by ritimate 
method 

It hould he ted uwthne w ra a \ }1 Luc Ot 
used. They include products manufactured by concer other 
automobile manufacture I examp| il Covel 
ers, cowboy and Indian suits, et 

| question ol w li OOK ira ry ( ‘ | 
coercion, Intimidation, or discrimination star ( O eo a ( 


It should be note { that thie urcael of proot Ss upon the cae ( { 


that proving coercion, 1! timidat On, OF GISCTIMINATLOL hot \ 

easy matter. ()f Course, W ae pread pattern ot SsuCcTL Pract by 
c i I 

manufacturers could be investigated and corrected by the Federa 


Trade ¢ OM MISSION On 1tS OWN ITHitlative. 
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This provision places the major responsibility for the amount of 
production upon the economic unit that makes the ce oO} 
duce, that ~ the manufacturer, It would take a long tride forward 
In the rea ll \ hich kas perennially been Live rie { den ral - cy 
problem of the sutomobile nausty the confliet ol nterest het wee 
the manufacturer and the dealer with regard to the number of eal 
te be produced and sold each vear. 

Also, along with the antiforeing provision above, it: strike rd 
“uf automobile | otlegeing whic] the ubcomn tte f \ «| ( e «ct 


ceptive to the publi and destructive to thi fai merchand oy of 
wduUutloih rb le ‘ 

t tiled req lealers t ‘Vo ) stocks . re heir may 

It would require deaters to oifer exce ekKS OT CH to i } ns} 
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facture at cost before hoot] Taine them. it would require manu 
| 


facturers to repurcha esuch ca P Laracerne lly ible to do Pn net 
practice under this provision a dealer could lose $50 to S100 on each 
ear he resells to the manufacturer because of Trei@ht, storne 
terest, and insurance chara : Thi coupled with the facet bata 
dealey must s I} eng to the publi to mak Qny money, is aaeq te f 


insure reasonable selling effort on the part of the dealer. 
Mr. Harlow HL. Curtice, president of General Motors, 1 est 
mony before the subcommittee. ured leo} lation nlone { ‘ 


He described it 2 


1 proposed new ¢ se whicl n ( ‘ 1 tl { ( ( 

ti en ‘ t{ |e ed ( of tn ‘ vr ¢ i ‘ 

Ife also said 

Such a clause would have tl effect of minir ing ssible overm l t ! nd 
maldistribution Che dealer would be caref i t order only « I thosvt hve id 
exper to sell at retail The manufacturer representatives t] field re 
sponsible for distribution would avoid maldistribution in order not he in the 
position of repurchasing or refusing to repurchase cit The fa ila 


schedule production carefully to avoid overproduction 


Furthermore, General Motor more than a veal aco agreed. oO} 
its part, to accept new cars back at dealer's cost Phis included freight 
fore, as a matter of practice, this bill requires the manufacturer to 
do even less than what General Motors pr sently offers to relieve its 
dealers of excess stocks. 


costs to the dealership corm erned and to the subse (yuu nif outl t T here 
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anol ] ra ler. \t tive we tlie | } il} © ihe using public t | if 
facilities. parts. and accessories, and trained personnel will be readily 


“ver ble tO nonintal mid ervice nutomMoDdD le throughout their Wse- 
ful life. Asa matter of practice, Ford Motor Co., General Motors 


Corp.. and Chrvsler claim thev have worked out such a system with 
10) percent reimbursement for warral cy service. No major displace- 
ment of the economic patterns of the industry would take place by 


virtue of this section. However, it would be possible under this pro 
\ QO! oO eT upoa l ( fu | t¢ I) paid the servicing dealer, as 


t 
comprehended by Senator Bennett’s bill, S. 3543. 


Par rqraph | 
Subparegraph A: In effect, this section will force automobile manu- 


} 


facturers to spell out in specific terms the provisions in the franchise 


the Orenciy ¢ J mstitite Gro nas for canceling the franch Se 
It does not require these terms to be fai ust specific. The denler 
will know specifically what his rights and duties are when he invests 


huis money al d ti) ie i 1 dealer 1}. Also, beenuse dealers’ duties 
under the contract will be specific, and not “to the manufacturer's 

we | have the meht to sue for breach of 
contract ina State court in whose yur diction he resides if the manu- 


{ { ‘ 1] { 


faet mer bres, yf COW iie vould. of COUrSe, have recourse 


Subparagraph DB: 77 allows the dealer some latitude in com- 
pliance with the myriad obligations contained in the franchise. This 
| ted by the words “in a reasonable manner.” (Conse- 

one ear short of any sales quota imposed on 
him by the franchise in a given month , but in other months exceeded 
quota, or g nerally Kept up Ww th ie ie probably would hot be 


subject to summary cancellation. This would. at least. be a question 





of fact for the court of Federal Trade Commission to determine in 
t] e event the deale ele ted to brin ra On nde this bill. 


Phis section rece onizes the economic interd pend nce between manu- 


facturer and dealer after termination. This has been long recognized 
! e trade or exan 1») ° the General Mot rs contract of 1954 
) 4] Poe ) oe . . P 

revotes more t of pages to the rights and duties of the 
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parti after termination. Furthermore, the committee has had 


much testimony regarding the economic veto w eh the 


turer has and uses over prospective purchasers, thus taking the a 


po ition of the denler hip off the free market, bot! \ to pu ( 
' a | fO nmount to be paid by } 1! el Cy ‘ | M 
recently taken forward ste] vlone these very | 
earding termination because of dent 
Phe words “fail to renew re contained in ectior It | 
be noted that there ho pro! bition mainst the 1 Hire f It 
erely lmposes up the manufacturer a reco@nition of 
to help etfeet mn eq ible | {1¢ i the d le} f 
( vr \ tt I F if 1 oq ) ()) fy 3 ( ( t } 
no mstitutional eamut run by t ect 


briefly, are the terms of the bill. IT would e te vy also 

that it works hand in hand with the bill recently introduced by Sey 

ator O'Mahoney. Senator Payne, and myself, and others. that 

the dealer his “dav in court.” We will insert this bill by Senat 

O'Mahoney, whieh is now reported by the Judiciary Committee to the 
ilendar of the Senate. It was reported unanimously by the Judi 


iry Committee. 





IS S79. R4th ¢ oon s 
A LL I D I the I r t | f the United State j ! ‘ ‘ 
( ‘ hit I b ‘ l 
bile deak t rin it in thre i t court ot the U1 St I 
\ 1 re tined | i { failu Lufomobile manuf 
th in complying with the terms of franchises or in terminating or 1 rel ny 


with their dealers 


Be it enacted bu the Senate and House of Representatives of the United Statcs 


of America in Congress asseubled, 


Sec. 1. As used in this Act 





(a Che term “automobile manufacturer” shall mean any person, partnership, 
corporation, association, or other form of business enterprise engaged in the 
manufacturing or assembling of passenger cars, trucks, station wagons, or oth 
automotive vehicles, including any person, partnership, or corpora n which 
acts for ich manufacturer or assembler in connection with the distribution of 

d nutomotive vehicles 

(b) The term “franchise” shall mean the agreement, contract nde! ne 

irrangement between any nutomobile manufacturer and any nut Opie 
dealer which purports fix the le rights and liabilities of the partie » such 
avrecment, Col \ ne inding r ugreeme 

(c) The term “automobile dealer” shall mean any person, partner p 
poration, association, or other form of business enterprise operatin nder { 
t¢ ile or distribut hoot pr ‘ ( 

ehic ‘ 
) erce i tn } ‘ ~ ol 
} or ! i? rer \ 1 | 
‘ ! he ‘I rit ‘ r | | 
I ( be een the D rict of Col bis 
he duty of t ( 
t wt i 1 ed ‘ 
1 ve ‘ 
threats of coercion or intimidation, and in order t preserve and 1 ' 
ies of the automobile dealer which are inherent in the na i 
relationship between the automobile dealer and automobile manuf ( 

SEC, 2 An automobile mnautfacturer et! d i ! 
grants anv franchise to an automobile dealer hall have the duty >a dl 
faith in all dealings or transactions with such dealer 

Sec. 3. An automobile dealer may brit suit again any aut 
facturer engaged in Commerce, any d ourt of the | ed 
l rict in which said n anufacturer reside or f nd, or has a ( h 

spect to the amount in controversy, and shall recover twofold the damage 
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by him sustained and the cost of suit, including a reasonable attorney’s fee, by 
reason of the failure said automobile manufacturer to act in good faith ir 
performing or ¢ plying th any of the terms or provisions of the franchise 
or in tertminating, cance or not renewing the franchise with said dealer. 


senatol VMonn NEY. Now, we h ive as our witnesses today Admiral 
Bell. executive vice president of the National Automobile Dealers 


T> 1 is © ] ‘ 
Association. Representative Brooks Tlavs, the distinguished Con 
oressnia from the ne ehboring State of Arkansas, Representative 
. ; +e ' 1 ; oe 
Beamer, and others. I would Ike t e able to accommodate, as | 
the custom of the Senate. the Members of our sister body first, and 


. 
I would invite Representative Hays to take the stand if you will, Mr. 


\Ir. 1] IVS, We do >} 1’ ate your | resence here, We know you are 


continuing the fight for the preservation of small business. It ha 
been one of my happy associations to serve with you for many years 

the House and on the [iouse Bankn QO and ¢ urrency Committee 
where vou were always oenizant of the tl vole between the inde 
mend nt smatler business elements of ow cOoUunTrS and the concentra 


1 on of economic powel nt ie hands of avery few. li is witha orent 


re] SUT that we welcome vou to Test fy bh fore this committee, 
Mr. Hays. Thank you. Mr. Chairman. 
senatol \I NRONEY. Wi 1! | you cure he seated 7 


STATEMENT OF HON. BROOKS HAYS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARKANSAS 


Mr. ITays. | am golne to make Aa very short Statement. | fee] 
reluctant about making any statement at all, Mr. Chairman, because 


ot the extensive hearing | 


0 that the subcommittee has conducted. I 
have noth ne to add to the body of knowledge that you have acquired, 
but I am tremendously interested in the subject matter, and I am 
erateful to my friend, the chairman, for making these statements 
about my inte rest 

If ] might make a statement that pr rhaps should be off the 
record 

(Statement made off the record. ) 

Mr. Hays. So, Mr. Chairman, I come not as an expert but as one 


who feels the urgent need of leo slation of this kind. 


[ want to eommend the subcommittee for the oreat public service 
that thev have re! dered n conducty Oo the hearings. and to express 
the opinion that they have been well timed. I think that it was neces- 

iry tor « xperience to be acq ured n the postwar period to 2lve you 
the basis for legislation of this type, and | would like to point out 


i 
I am sure that th has come te t] 


ie attention of the committee—it 
is evident in my part of the country that already a great deal of good 
has been done as a result of these hearings. That is the American 
system and we ought to live in the kind of resilient free enterprise 
system that, when svmptoms are detected—that is, symptoms of a 
disease in the economy—that the system itself tends to correct them 
by the voluntary action that Government representatives merely call 
attention to. Tam, however, convinced that some legislation is needed. 
I have had an opportunity to make a rather casual study of S. 3946, 
Mr. Monroney. I do wish to speak to that bill, and to say that in my 
opinion from what I have—— . 
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senator MONRONI ws Why don't VO 1 Sit down / 
Mr. Hays. Mr. Chairman, it 1s not wise to Invite a Member of the 


Llouse to sit down to talk with ul putting cl lint Ol) till 

Penatol MONRONEY. Maybe that sone of the reasons thal t ie Llouss 
is turther nlong in its calendar than the Senate. 

Mr. Hays. lt Is my opinion that eround rules. as the chairman has 
referred to them, are needed. Phe bill to which I have lluded seems 
to me to adequately cover the situation, since it will meet the oriey 
ances of the deal ty snd the publ : incl | peak primal 1\ from then 


point of view, and have them in mind when L present their case t 
the Congress. 
I am in coniplete aoreement \ ith the words of Alfred Slo 
1940 that 
the most important element in the relationship between the manufacturer and 
e ce er is good taith on oth sides 
( ‘ontractual arrangements must be based on constructive ellort LO 
achieve wood working rel: ‘tionships and equitable mutual protections, 
While wood faith must be the basis for sound bactory denter rela 
tions, the proposal before this committee can do much to retain the 
type of « ‘competitive marketing conditions that make for such maximum 
profits for the manufacturer and dealer as are consistent with the 
interests of the consumer. ‘This legislation would also serve to protect 
reputable dealers from the excesses of a “high volume at any cost’ 
ee of ee Th “hootleveing > of cars WD unauthorized 
sellers 1s a practice to be eee wed, particularly when the price 
has warranty ser 
sof parts, ete. The public is often 


advantage is based on no franchise obligations sue 
ice, dequate service facilities, stoc Kk 
the lo er, since the cars are very li ke] \ not new, but have been driven 
or towed thousands of miles with disconnected speedometers. It 1s 
my hope that the automobile manufacturers and the groups represent 


o the dealers may work out the ene of a selling agreement that 


in ves, Within these le 0 al boun ads, close « ‘ooperation ar d satisfaetorn 


wal ket Ine’ practices, 


The pon I wish to emphasize is this: The time ts ripe fo 


a 


tion. The studies have been comprehensive. ‘The proposer 
In this bill meets the situation exactly in that the unethieal practices 
are meticulously detailed. and J belie ve the remedies that this bill 
prov ides are thoroughly in accord with our best traditions. Th pro- 
posed remedy should be welcome by all segments of our economy. 

Senator Monroney. We appreciate your statement very much, Mr. 
Tay Ss, We are dome our best to try to retin +) a mpet itive fr e enter 
prise in the No. 1 industry of the country. Losing the small business 
segment which is nearly half of the automobile industry through 
infair, destructive, trade practices would very easily, we feel, catapult 
this thine into all bie business. Then we mav all 
at a position where only giant chains would be organized by othe 
financial groups to handle the distribution of automobiles. or where 
the giant industry, the automobile manufacturing industry, would 
themselves become the distributors also and, therefore, the competi 
tive element that is kept alive under the small business con munity 
would disappear. Is it your feeling that this bill is designed in that 
major direction of preserving our ag grea enterprise system ¢ 

Mr. Hays. I am convinced of | . Mr. hairman. 


2428. 5G —nt 
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Senator Monroney. Well, I know how you have alw: ays foueht for 


the smaller business segment of our economy as being necessary in 
keeping alive the competitive spirit. When it eravitates to cartels or 
mants there isa tendency to lose that spirit that has made our economy 


the vreatest nthe world. 

Mr. Hays. Well, the chairman won't feel that Iam trying to flatter 
hin f I say he is one of my predecessors on the Banking Com- 
mittee. IT sat by him for 4 years and some of my best lessons were 
equ rec fron him. , 


Senator Monroney. I rather think you were the teacher and I the 


pupil 
] I. 
Phank you very much, Mr. Tays. 
We have Repre tative Beamer here. We would be elad to have 


your statement. Will you state your name for the record, and the 
district you represent ¢ 


STATEMENT OF HON. JOHN V. BEAMER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Beamer. My name, Mr. Chairman, is John V. Beamer, Repre- 
sentative in Congress from the Fifth Indiana District. 

Mr. Chairman, with your permission, I do not want to make too 
definite a statement because I, too, am a member of the Ilouse Inter 
state and Foreign (‘ommerce Committee. 

Senator Monronry. We appreciate more than you know having 
members of that creat am T ( ‘ommnittee present. 

Mr. Beamer. Well, it is the finest committee in the entire House, and 
I take it in the wae. » Weare proud to be members of the com- 
mittee, and for that reason I do not feel that it is in order that I should 
publ ic ly at oper because our committee, likewise, has been 

studying this | slation for a number of years. 

Senator ere y. I believe Congressman Priest has now intro- 
du ed 1) identical com Ipanion bi 1] to this bill. 

Mr. Beamer. That is correct. I think it is verbatim. I am not too 
certain about it. 

Ilowever, I wanted to make this statement, Mr. Chairman, that I 
think is worthwhile to think about: We were very much impressed 
with your document, the report on marketing practices. 1 noticed 
one of the statements made several] years ago In our own committee, 
and Ih ippened to be a member of that subcommittee at the time, on 
marketing practices, and it pertained particularly, may I say, to anti- 
bootleeving ene, We learned from the dealers that they were 
undergone distre ed conditions 
ppened to “= i farmer. We found ourselves in a bit of a price 
squeeze, not too serious, but one of which we should be conscious. 
Lut LT began to feel, and I think many of the automobile dealers felt, 
hat they were in a much more severe, keener price squeeze than even 
the farmers thought they were in—particularly in our area and in 
our district, 

So speak 1] r for those people, I found that they really wanted to 


have some secon on, and I think en report showed that 7 to 1 the 
people wi 0 replied were inte rested j sone legislation. 


Mr. Chairman, in our committee we have heard testimony pro 
ind con and, of course, we w il] acree that we must protect the small 





AUTOMOBILE MARKETING PRACTICES 1241 


business industries. We must protect all industry. We must protect 
all business. Our colleague, Mir. Hays, mentioned that the very fact 
that our committees have been doing this work already h cleaned 
the house a bit or made some correctiot In the field of iutoOMobile 
marketing. hide ceeiheideacideiamaditaas sone of the things that ready 
1 happen 

Now, I one ho prepared statement, Mr. Chairmayr And for that 


renson T wanted to express the interest and the hope that your 


mittee will continue, and I am sure that our committee will contimue 
Wn the stucly of t]) . particular problem. We have rachel Xl ve 
hearmegs and sometimes it isa bit disappointing, because others follow 
the same pattern I am following tl morning of t making any 
definite statements, but merely expressing the hope that there will be 
some conclusion drawn at the et dof th CSSION. 

Senator Monnroney. We certainly appreciate your wonderful atti 
tude on this. As 2 matter of 1 et, OU] tudy h shown largely that 


acu) y of the sare not due to one single specific reason. 

Mr. Beamer. That is right. 

Senator Monroney. They are a ¢ ulmination of many, many factors, 
some insignificant, almost. as they appear individually. but cumu 
latively they add up toa major ! roblem. It is in an effort to work 
out some of the more important ills through cooperation between 
dealer 303: fac tory and factory and dealer, and to define some of the 
ground rules that we think must be avatlable to small busine f it is 
to survive. The system which has given us the widest possible di 
tribution of a major product that the world has ever dreamed of 
must not be allowed to eo down the drain due to the erowth of 
uneconomic practi es Within that industry. 

Mr. Beamer. Mr. Chairman, I have gathered from our committee 
testimi ny that the manufacturer 3 laree and small, eem to be very 
cooperative, and they have expressed an interest to not only protec 
their dealers but to protect the entire Indu (ry, and I think we should 
pav acompliment to all of them. 


We realize that sometimes we become overzealou industry may 
become overzealous in the extension of its activities, and I am sure 
that someth ies the de: lers beeome ‘1 little too netive in the ile of 
their cars. We sometimes wonder if not quite so mueh push had 
i OVE} to cars last year, and a little more this vear, 1t V oul | have 

lanced the economy, snd we could be ellinge more « i} Trerul thre tur 
piaes t the present time. 

Senator Monroney. | think from a Monday morning quart rback 
position we can all feel that overselling of the market fore ol 
market—last year through unwise credit extensions, and t of 
hat kind, has led to a type of feast and famine ¢ MutioOn wit 
the industry, and it 1s to avoid some of those unece ni \ that 
we hope this bill will assist the indu try. 


Mr. Beamer. One last point. 1 know your bill doesn’t give much 
emphasis to phantom freight policies 
Senator Monroney. No, 1 
wide cde livery poli V Was announeed which the test 1} n\ hefore t}) 





} } e 1 ° 
nthe middle of our hearings a new nati 


} 
} 


committee shows woul l eradieate the overt harge of years past by the 


factories on the freight element. 
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Mr. Beamer. In other words, that particular phase of the problem 
has heen a swered, Ss ill we s iV. more Ol les DY the committee hear- 
Ings that were held on both sides 

Senator Monroney. And by the volu tary action of the automobile 


manutacturers, 


Now, it may not be a pet nent solution. At rene, it : one that 
has made a mor equitable distribution d delivery charge for ea rs, 
and until we | e a chance to see the results of this 1 major cal in 
lelivery c e felt it was unwise to rush headlong into 
something as vital as the purchaser and to the factory as trying to 
write a new formula for freight 


Senator Monronrey. We figured, and the testimony before this 
committee by the NADA was that the pureha ers were being charged 
on freight not actually paid for by the factory over S200 million a 
vear. Testimony by the two major automobile manufacturers, Gen 
eral Motors 1? d Ford Wil le t | ey ehalle need the fivures of NADA 
of S200 mi] QO! ind wil le they dey ed th if there had been phantom 
{ 


freight——GM did admit under oath that the $160 million had been con 


verted from surplu the freight account over to operating income 
last year, and Ford MI tor Co., also lenying that phantom freight 
had bee harged, rdmitted that SGO millon of surplu n the freight 
u unt had been diverted or changed over to operating income which 
made a total of S22 ) million that er been collected for freight that 
had not hee) expe led for fre olt. 

On oath thev test ed that it was their sincere feeling that there 
would be not a surplus next year in the freight account, as such, 
but there would be a small deficit. So if that be true, and we ean 
take another look at it, then the freight charged now balances off to 
a close degree the freight paid, and you are at least eliminating on a 
nationwide bas the freight overcl! arging that had been going on for 
years. It was in that context that the committee felt it would be 
foolish at this time, without more ‘xperience on the new day cE 
ment, to drive home a | i iomemnine ctual freight to be charged 1 
every locality in the com try It would eive vou a more nneven neice 


scale, delivered price scale. of the cars in communities than we now 


hay eC. 


Mr. Beawer. Thank you very much. JT want to compliment your 
Senator Monronry. We are delighted to have you. Thank you 


Our next witness is Adm. Frederick oJ. Bell. executive vice president 
of the Natio} al A oO} iohb if Deals rs Asso lation, Would vou come 
Mr. Bell? Dr. Kirks can join von. Would you state vour 
ne forthe reco! lon dt} C1 ume of Dr. Kirks, P 
Admiral Bern. Frederick J. Bell. 
Ser itor MM. EY. And vour title. 
Admiral eae Executive vice president, National Automobile 
"ae weeny ee rat oO} 

Senator Monronry. And, Dr. Kirks, would you state your name. 
lease ? ; 

Mr. Kinks. Roland F. Kirks. legislative counsel of NADA. 

Senator Monront y. We are delighted to have you here. We have 
had the advice and help and testimony of many of the dealers that 
vou represent, and their moe ance in outlining many of the ills that 





beset the ndividual dealers of t e Natio nl e probler ) ( ot e 
fistribution. We would 1 de ola { to ve Vou proceect il ln’ ¢ Viny 
In Cliis testimony. 


STATEMENT OF ADM. FREDERICK J. BELL, EXECUTIVE VICE PRESI- 
DENT, NATIONAL AUTOMOBILE DEALERS ASSOCIATION, ACCOM- 
PANIED BY ROLAND F. KIRKS, LEGISLATIVE COUNSEL OF 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


Admiral Breun. Thank you, Mr. Chairman | ive a verv brief 
testimony. and. of course, anv time that you or Senator Payne would 


the National Auto bile I \ \ ) Lol \ { ( L¢ e 

Washington 

Kou ced 1917. N ALDDUA a it Oo Lio! ee] > 
of approx! tely OOO 1 ae ir and ne 
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of the Federal Trade Co On ] ted on Pune | 
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| the Federal Trade Con made t | 
? day oO} 
i ‘ ‘ tha resent unfair pra ‘ i} l 
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| ’ ' ! ‘ ‘ 
/ () L requil nfs and Cl i ive ‘ 
i i il i l I l l t ( 
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Chrough the vears t muta rers of )| { 
place I tl etions that iMper ra| mirtl-t SS 710) ! eir 

Wh enterprise 
generalities. As one of you gentlemen has been quoted | 
ontraect \ “heavily load doin fave of the yur ene ( 

Liq ldat f Hoy r ter ition of 0) L Wa l eN 
ped rather than equ 

Mer nd) ev is “forced O (it iley 1? 1] } } ! 
ised to annoy, irritate, and fuse the franchised a nie le 

i. of course, in turn, the consume) 

It has on lv been in 1 ent week Lie i ! NOT { | 
‘conducted by th committer \ | hv a on tt eS t¢ 
Judiciary Committee, that any action | heen ken by Detroit to 
abate the unfair practices condemned by the FTC, and a \ 
to restore an economic balance within the industi | 


renewal of pubdllie conhnaence, 
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These long overdue changes—welcome as they are in presaging an 


enlightened attitude on the part of factory top management have 
come too late to prevent the erowth of economic ills whieh will be dis 


tail by the president of NADA when he testifies later 


| 
cussed in de 


today. 

You will recall that NADA did not come here to lay its problems 
before the Congress until we had exhausted every other means of 
solving those problems by using the council table approach and the 
rule of reasons within the Industry itself. 

When we d dl come we found, 1) the ( ‘Ol wress and especially in this 
committee, men who were well informed as to existing abuses; men 
who shared our apprehension as to the effect on the entire economy, 
should those abuses be allowed to continue. 

We found not only in the Congress, but across the country, a reaf- 
firmation of faith in small business and a sense of angry indignation 
at the thought that small business could be throttled by economic con 
trols that should never form a part of the American system. 

We found in the Congress and in this committee a recognition and 
an acceptance of the NADA position that we are not here to seek 
any form of control by Government but rather to rid our members 
of the economic control under which they have so long suffered. Nor 
are we here to seek a subsidy nor to ask you to carve out class legis- 
lation nor to request that you do anything other than to take action 
which would, after 17 years, abate. by leo: al process, the unf: ur prac 
tices condemned by the Federal Trade ( ‘ommission. 

The bill which has been introduced by you, Mr. Chairman, 8. 3946, 
which has had such splendid bipartisan cosponsorship, will do just 
that. 

This bill, far from granting special privileges to anyone, would 
place the retail automobile dealer in a comparable position to other 
small business men as b inga tree competitive enterpriser. 

This bill would flash a red light of warning to anyone who sought 
to establish or maintain the economic stranglehold that 1 referred to 
above. 

The structure of the retail automobile industry is a subject that 
is completely familiar to you and the members of this committee. 
7 ver, for the sake of the record, let me givea few statistics. 

There are approximately 40,000 automo — dealerships in Amer 
he 10,000 retail establishments conducted by small-business men. 

2. This small business, in the aggregate. 3 bia business indeed. 

3. More than 700,000 people are gainfully employed by these small- 
business men. 

t. Last year their payrolls totaled approximately $214 billion, and 
they paid in national, State, and local taxes approximately $350 
million. 

+. In every American community, from the village to our great 
metropolitan areas, the automobile dealer is a good citizen and a civic 
leader. 

In a telegram addr ssed to thi Natio) | Autom bile Dealers Asso 
ciation on the occasion of our recent convention in Washington, the 
President of the Unit Ye mtates ha | this to say: 

As key figures in automotive distribution, you play a vital and important 
part in our economy But in your industry, the role of the retailer does not 
end when 4 delivery is made to the consumers At that time your true functions 


commences—that of rendering continuing service to the owners of automobiles 
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and trucks By your discharge of that function, you contribute to the speed, 
eonifort, and safety of the American road transport 
In such other lmportant fields as teen-age driver training, constant emphasis 


on safe driving, and on the need for more and better highwa the National 
Automobile Dealers Association and its members are performing well, and in the 
public interest. I congratulate you and wish you every success in the year 


ahead 


Sioned Dwight D. E1isenhower. 

Now, with direct reference to 8S. 3946, I should like to discuss briefly 
the effect of each of its prov islons, 

Paragrap h 1 makes it an unfair act for a manufacturer to force his 
dealers to order or accept products of any kind. This is certainly a 
sane provision. We — ‘ricans don't be’ the idea of any kind of fore 
ing, by Government, by power groups, or by individuals. ‘This pro- 
vision also ace cone itself to two of «Ty unfair practices condemned 
by the Federal ‘Trade ¢ ‘Commission; that is, “less restriction upon the 
management i their own ae and “quota requireme nts and 
shipme nts of cars based upon mutual agreement. 

The second paragraph recognizes the need for a sensible system of 
distribution within the automobile industry ; a system that would pe 
mit production schedules and sales projections to be determined 1 
sonably. It provides that a dealer who finds himself overloaded with 
motor vehicles shall otler such excess to his own manufacturer and 
the manufacturer shall repurchase, at the price paid by the dealer, 
provided the financial resources of the manufacturer permit him to 
take this logical and sensible action to maintain a balance within the 
industry. 

The third paragr iph take 'S COENIZ: ince of the dual role p rlaye d by the 
retail automobile dealer. 

Let me again quote from President Eisenhower's telegram : 

In your industry the role of the retailer does not end when a delivery is made 
to the consumer. At that time your true function commences—that of render 
ing continuing service to the owners of automobiles and trucks. By your dis- 
charge of that function, you contribute to the speed, comfort, and safety of 
American road transport. 

Thus the retail automobile dealer is by no means simply a vendor 
of merchandise. It is true that he may sell an automobile and con- 
tinue to perform the servicing function on that automobile or he may 
perform either the sales or the service function but not both. This 
provision of the bill recognizes the dual role and sets forth that a 
reasonable system of compensation shall be provided for the rendering 
of each function. 

[ regard this provision as being most definitely in the pub ylic interest 
In giving emphasis to the servicing responsibiliti s of automobile 
dealers. It is added protection to all of us who drive automobiles and 
its inclusion in your bill should be applauded by everyone who is 
interested in highw: ay safety. 

Parenthetically, as a father, I would like to make this observation 
I will be much happier when this bill is enacted for I will have a 
ape feeling of security that the automobile driven by my daughter 


being serviced by an authorized dealer who has factory-trained 
a iaiiae factory ouaranteed parts, and who is being compensated 
for the service he renders in keeping my daughter's car in fe 


operat Ine conditi ion. 
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kes it an unfair practice for an 


} 
| 
tutomobile manufacturer to cancel the pris lege or right of a dealer 


tO Se its produ { rile 
1) The contract agreement or arrangement governing the dealership contains 
1 tually agreed upon standards by reference to which the duties and obligations 
the dealer undet ch contract, agreement, or arrangement may be deter- 
mined; and 
(b) The dealer has failed to perform in a reasonable manner one or more of 
such duties and obligati S 


Here again, S. 3946 bears direct reference to the 17-year-old recom- 


° } . } r } ‘ ] 1 
mendations of the Federal Trade Commission which stated that 


ontracts definite as to the mutual hts and obligations of the manufacturers 
ind the dealers. in diy pecifie pi ision that the contract will be continued 
defi tern nless te! nated by each of reasonable conditions recited 
therei) 
; . , 1 1 
| 1] =9 sensible prov on and ne that has lone been needed. 


Paragraph 5 of S. 3946 would make it an unfair practice for a manu 


» cancel, terminate, or fa to renew the pri ege or right of any dealer to 
‘ e DI urel igreeing to effectuate an equi 
{ uid ’ the dk ershil 
Once more, I refer to the Federal Trade Commission findings of 
1959 na eir reco hie f1On 1 i? Pivil practices De i ited to the 
end at ce el Ve equitab!l liquida 1On in the event Ot COnLract 
term! ition bv the mutact rel 
In summary. the enactment of S. 3946 won lc vO far to abate the 
Una pl ti condemned by the Fede) il Trade ( ommission Ii 
( ifeguard the economy bv lessening the chances of there being 
Lrel on of the ce i ons t] it exist today within our industry and 
»\ ll bed issed. it lene h bya later witness 

S. 5946 is a publi iterest bill. Its prompt passage and enactment 
shoul , 


d be weleomed by every American who favors a stable econ 
omy \ free and unfettered competitive spirit that is not restricted 
but is illowed tO Grow incl xpand within the framework of simple 

on behalf ot PO O00 small-business men and their more than half 
a million employees, lf wish, again, to thank vou, Mr. Chairman, the 


members of your comm ttee, and your staff, who have labored SO long 


and so effectively to establish the ground rules that are set forth in 
>. 1 

This bill, this b partisa measure, represents a greater step for- 
ward in the growth and stability of America’s No. 1 industry. 


Senator Monroney. Thank you very much, Admiral Bell, for that 


very comprehensive summary of the problems that have long been 


recognized as existing in the automobile industrv and for the need 
for corrective legislation. You are as familiar as anvone in the 
trade, I know, with other bills that have been introduced in the past 


by Members of both Houses in an effort to cure some of the wren 
mali mancies that have inflict I this industry. 
I wor dei d 1] Vou would vive the committee the advantage of your 
ills as they relate to the bill introdueed by Sen- 
itor Payne and myself. and manv other Se) ators, s. 3949. , 
Admiral Bern. You mean 3946, sir? 
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Senator Monroney. Yes. 3946. We have tried to wrap together the 
problems presented, the means and methods advocated by other bills 
as they have related to evidence that we have had placed before this 
comm tee 1n thre long study ana hea IMs th il we have h ic. | Wol der 
if you feel that this bill does more or less present a comprehensive 
and perl ips simplified ap proac h to the overall proble ms which many 
of these other bills were seeking to correct In a sinole ap yproach to 
the problems. 

Admiral Bei. Well, I do, indeed, sir, and first, ] would like to say 
that, speaking for the members of NADA, we are and will always be 
extreme ly grate ful to the Members of the House and Senate, some 
30. who introduced bills all intended to have the effect of restoring 
tranquillity and balance to the industry, bills all intended to be i 
the public interest. 

However, my feeling about this bill is that it reflects the results 
of a tremendous amount of detailed study on the part of you and 
Senator Payne and Senator Thurmond and your staff, that you have 
gone more deep hy into the underlying causes and the results of the 
difficulties that have been experienced. Therefore, IT think it is a 
fairer bill. I think it is a bill that protects everyone's cog 

It might be claimed that some of the other bills might be called 


angry bills, or that they address themselves to a particul: man of 
the problem. I think that in this very simple bill, S 3946. together 
with the bill introduced | Vv Senator OM: thoney and cosponsored by 
you and Senator Payne and others. the one that we call the dav in court 
or good faith bill. it is our feeling in NADA—and when I iy NADA, 
I mean our membership across the country that the enactment of 
these two bills would be in the pubhie interest. They would impose 
no undue restrictions on anyone, and they constitute the simple ground 
rules that we have hoped to have. We certainly hope that they are 
both enacted promptly. 

Senator Monroney. Well, thank you very much for that. Many 
d testimony reoarding them has 


of these bills that we have studied, an 
been taken at various times by the: committee, dealt primarily with 
automobile b ootlegging. This bill, while it does deal with automobile 
bootlegeing 


of which phases other bills would not have reached. Is that not vour 
feeling? ; 
Admiral BELL. That is our feelin om, Ves. We think it is more com 
prehensive and yet it is a reasonable | bill. 
Senator Monronrey. Largely the bills that were introduced on boot 
legging provided, as T recall, the right of the factory to write into 
their contracts a prohibition of oe uni: prorat de ale rson penalty 


deals with many phases of automobile bootleweinge. manv 


of cancellation of franchises, whic in that ease, would have left 
the enforcement of the evil of the sebesismad oad power to restrain 
it solely up to the factories, if they wished to do so. There was no 
compulsion or penalties upon the factory if they chose to lone re it. 
. ° . . 1 1’ ‘ 
and certainly our hearings did demonstrate that many of the evils 
which caused bootlegeine were factory eT E rated in th } dlo o 
race for first place in sales in that particular price elass 
Other bills sought to penalize the factory if a car i id errtent 
found its Way into bootlee channels. and would have reagryyy | 
dealer to prove that the factorv knowinely sold 9 en) at \ rAlna 
4 1 1 } F 1 a . 
nto boot] Yr Channels mo you were dealing only f “) } e 
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ment of the problem in those bills. There were several introduced 
slong that line, and while they were aime d in the right direction, they 
would merely have corrected one small facet of the bootlegging and 
matdistribution practices that were prevalent. 

You feel, do vou net. that there are several sections in this bill which 
you outline t] at would have a te dency to luiproved trade practices, 
to more nearly provide for ethical, consistent distribution of automo- 
biles, and to wuarantee that the purchase of a car we uld be buying 
a legitimately merchandised car sold on a basis that protected the 
consumer against hidden gimmicks and devices, or lack of service, 
and many of the other things that have grown up under this current 
bootlegging practice ¢ 

Admiral Bett. We think. sir, that this bill, and the companion bil] 
that I just referred to, more than any proposed legislation that we 
have seen, would act to keep the industrial pendulum from swinging 
too drastically in on e directiol or another. 

Senator Monront y. And do you also feel that while the factories 
are to be congratulated on recognizing, from the complaints of the 
dealers in public hearings and other manifestations of unrest and 
distress, that although they have gone a long way in improving dealer 
itionships and pros 1c ne for more equitable treatment for denlers, 

I] necessary certain areas to provide for basic ground rules 
so that one Tact ry operating ince pendently could not vo backward 


} } 


to the old davs and thus disturb the entire automobile industry ? 


\ 


Admiral Breit. We think it is absolutely essential, Mr. Chairman, 
and in that connection I would like to say for the record that we are 


extremely gratified with the progress being made in working out 


factory-dealer relationships. All of that stems from the hearings 
conducted by this cor mittee and by the conimittee under the chair 


manship of Senator O'Mahon ey. 

But the fact that the top management of most of the automobile 
manufacturers have not only seen the hght but have apparently quite 
cheerfully and sincerely and earnestly changed their methods is a 
very optimistic and enecuraging sign. It is ridiculous, you know, for 
the manufacturers and dealers in this industry to be bickering and 
quarreling. There are always vone to be some differences bet ween 
businessmen, but. after all, their ultimate g@oal is the same. and we 
should be worki oO together to provide the consumer with the finest 
product that he can vet, 

Much progress has been made toward attaining that desirable end. 
We now have excellent working relationships with General Moters, 
with the Chrysler Corp., with American Motors, and with Stude- 
baker-Packard. There again, that stems from the work of this com- 
mittee and the committee under Senator O'Mahoney. 

Ilowever, as someone on this committee has said earlier, what man 
can de, mah can undo, and this bill and the other bill establish snfe- 
guards that will provide some continuity by law to the relationships 
that are now beginning to exist. 

Senator Monroney. Would this bill, or a bill in this direction, not 
also assist the factories who wish to maintain this new equitable rela- 
tio) ship against pe rhaps one factory who might seek to go back to 
the other method? That would allow the other manufacturers, who 
would wish to maintain this more equitable relationship in the hot 
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race of competition, to not have to lower its standards again to meet 
the i of one factory, that night not choose to go alone 

Admiral Brett. We think so, sir. That is why it is fair to every- 
body. 

Senator Monroney. In other words, it is a sort of ground rules: you 
didn’t take any competition out of football when you put in anti- 
clipping venalties or antislugging penalties. 

Admiral Betu. No. 

Senator Monroney. It is still a good competitive sport, especially 
the way Oklahoma University p an it. 

Admiral Bein. I knew that was going to come in somewhere. 

Senator Monroney. But if one football team is playing according 
to the — and observing anticlipping and antislugging rules, and 
the other team says “We are not bound by any rules and we can make 
our own lates “then that team that is trying to play fair is going to 
be handicapped greatly in the competitive game. IJ ‘think some mini- 
mum eames rules to kee ‘p the game moving and to keep it from creat- 
Ing more casualties than it does scores woul | be in the public interest ; 
wouldn’t it 7 

Admiral Beiu. There is no question, sir, and we think that the pas- 
sage of this bill would certainly justify the hours and the weeks and 
months spent by you and Senator Payne and Mr, Busby, and others. 

Senator MoNroney. You beheve in Strony’ competition, but fair 
competition, within the automobile industry. 

Admiral Bett. Kxactly. 

Senator Monroney. Both at the dealership level and at the manu- 
facturer’s level. 

Admiral Beii. There are no fetters in this bill. 

Senator Monroney. Would you say that the giants suffer the worst, 


or do the small independent manutacturers sutlfer the Worst, when 
the competitive race mM —— leads to unsavory practices and 
violation of ethical business, and things of that kind 7 


Admiral Bei. Of course, I chins the principal sufferer is the con- 
sumer, the public, when you have conditions like that existing. Cer- 
tainly the small manufacturer can’t compete under conditions that he 
can’t cope with. 

Senator Monroney. In other words, if bootlegging and other prac- 
tices such as that, blitz advertising, phony deals and all, exist in the 
major automobile lines, our testimony has shown that the worst suf- 
ferer has been the small independent automobile manufacturer—that 
as this competitive race has gotten into more disruptive trade prac- 
tices, you have seen the position ol f th ie smal] inde pe ndent manufae- 
turer worsened in relationship to the sales of the Bie Three. 

Admiral Bein. We have had quite a binge in this industry for the 
past 2 years, and unfortunately the public has had the hangover. This 
provi des the medicine to cure the hangover. 

Senator Monroney. But regarding the problem of monopoly and 
the possible existence of only two manufacturers in the future, unless 
the competitive race has certain ground rules, the independent is apt 
to go further and further behind: is he not ? 

Admiral Beni. Yes, sir. We can’t, of course, guarantee security 


] } ] } 


to the small manufacturer anv more than we ean to the dealer, but 


we can Our equality of opportunity. 
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Senator Monroney. Would you not say that the mortality table 
| show greater failures, greater liquidation of dealerships in the 


wil 
area of those who sell the small independently manufactured 
automobiles / 

Admiral Beni. Oh, ves. 

Senator MoNRONEY. So the competitive race did generate these dis 
ruptive practices and the result has been a lessening of competition 
within the manufacturing phase of the industry ¢ 

Admiral Bewu. Yes, sir. 

Senator Monroney. And that is something that I know this com- 
mittee 1s conscious ot and ot which he (‘oneress is conscious. We 
do not like to see further concentration in the hands of 1 or 2 com 


si 
anies, to the disadvantage of the growth or continuance of the 


smaller independent manufacturing branches. 

Regarding the forcing of sales of cars, do you think that has been 
partly due to the race for first place every month in “price class,” and 
that the manufacturers’ feeling that any means employed to unload 
those cars some W ay, somehow, on the publie, without reference to what 
it does to the permanent stability of their own and other automobile 
distributors ? 

Admiral Betu. I am afraid so, sir, and we have seen what it has 
dor e tothe permanent stability. 

Senator Monroney. And it has only tended to force uneconomic 
practices 0} the dealers! Ips and lowered their profits to margins that 
are continuing to cause an increasing mortality in this small-business 
element of the automobile business: has it not? 

\dmiral Beri. And their employees. 

Senator MONRONI y. Not only the employees of the distributors, but 
the overproduc tion hy is tel ded to build up large amounts ot unemploy 
ment in the factory areas themselves, by these unwise or overambitious 
schedules of proauction. Is that not a correct statement 7 

Admiral Bev... That is perfectly true, sir, and Mr. Fribley is going 
to speak at some leneth on that economic issue when he testifies. 

Senator Monronry. And you feel that the section of the bill that 
provides for the sale-back and the buy-back would tend to create 
a more realistic schedul ne by the factories for production of Cars 
as the market demands, rather than as the demands of being first in 
price class might happen to dictate? 

Admiral Bei. Yes, sir: I do. 

Actually, I think it might promote greater harmony and greater 
working relat Oo} ships he tween the research and projection planners 
and the actual produ ‘tion men out there. 

Senator Monronry. On the service section of the bill, you feel that 


be serviced, if the war 


it is only fair that if a car is going to have to 


4 | { 11) 1 °f . . 
ranty is going to have to be properly fulfilled, if the maintenance of 
factory-irained and factory-supervised quality service is to be re 


quired of deniers, that then they should be compensated in some fair 


. “4 . i . 4 ] : ] . 4 . 
manner for that sei ce that they are required to maintain ¢ 
conc t A Raseo ae a> rt pe dane h eb Vee ae : ee 1 
Admiral Bein. We 1! Cha completely fair and certainly in the 
1) bh] ] *¢ 
re A \] ; , io 13 ' — . 
enavtor WIONRONEY,. cAhnd unless they have some part ot the saies 
t! mnot m f quality of rvice é 
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Senator Monroney. If the industry should drift as is threatened, 
into a system of a where you have giant salesrooms, and 
then farm out the service t anyon e WV ho cared to open a shop to service 
ahy and all makes of cars, t hat t led and 1 would lead to n deterioration 
of the safety and durability a service of the product that had 
been sold ¢ 

Admiral Bein. I think your highway mortality would skyrocket. 

Senato r Monron y. And the ervice and the sales are Siumese tv 
in this automobile business ? 

Admiral BELL. An automobile is a very compli il | hie i) 
today. 

Senator Monronry. And the service required and the parts, with 
all of the new power brakes and all of the other things, power steering, 
and so on, and other facilities that have been put into the newer 
models requires, does it not. a close and competent understand ne of 
the servicing facilities? Vhe transference of that function nto a 
gveneral servicing field, where a mechanic may service a car that he is 
not familiar with, would lead to dangers in the operational safety of 
the cars ¢ 

Admiral Beit. Thirty years ago . _— to take my model T apart, 
but today’s: automobile is nothing foran amateur. 

Senator Monronry. I am afraid to even open the hood today. It 
scares me to look at all of the gadgets on these new cars. I was quite 
impressed by the me that you felt that you wanted your daughter, 
who drives your car, to have a car on which the servicing had been 
properly done. I grant you that that is certainly a logical and a 
pressing feeling that car owners wish to have, but even if you were 
perfectly competent to se ‘lect an independent garage man or a repair- 
man with long experience who could do this work and would be care- 
ful In doing this work On —" ar. when she has that car on the road she 
is passing hundreds of cars an hour, both going and en the 
service on the other ey ear, that is important, too. I might be able 
to select someone I have confidence Hh. but if that service is not vener- 
ally available to the public, no matter how good you keep your car 
running, there is always the danger that the other man’s steering 
mechanism or brakes, or other safety facilities, have not been properly 
serviced, because there would not be service facilities available to the 
public under a supermarket system, if it should grow up, to give easy 
handling and at a fair price, ‘the requ a servicing for the continued 
safe operation of that automobile, 

Admiral Bein. Lagree. 

Senator Monronery. So you are in jeopardy not only in your own 
Car. which you might protect yourself aoninst by wisdom and care, 
but you certainly have to worry about these hundreds of other cars 
that you pass frequently. 

Why were the vague and one-sided contracts permitted or tolerated 
by the automobile dealers for thes se many years ? 

Admiral Berti. That is a good question, and T can’t answer it be 
cause I have only been connected with the industry 3 vears. It seems 
like 800 at times, but it is only 3. All I know is re —— ¢ back again 
to the 17-year-old recommendations of the FTC, nothing was don 
and the vague and general terms continued in the contracts until « few 


weeks ago, 
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Senator Monronry. Well, isn’t it a fact that in bargaining or in 
arranging contracts, that only when both the man who Is granting a 
rieht under a franchise and the man who is assuming the right are in 
a nearly equal bargaining position can the contract be considered to 
be free ly arrived at; in other words, when one has all of the power in 
issuing the contract, and the other man has to agree to almost any 
terms in order to receive the franchise right from the factory 

Admiral Bett. Well. we know that that was true, sir, and I think it 
was Senator O'Mahoney who referred to the automobile dealer as 
being in a state of “yv: assalage.” and when you have a contract between 
aruler and a vassal it is a little bit one sided. 

Senator Monronry. Well, if you wanted to be an automobile dis- 
tributor, and many people did—it was a good business, but it was a 
daring business, in a way—it was a take-it-or-leave-it contract. It 
was not a bargaining table where one could sit down and say, “Now 
I am willing to do this if the factory will put this section or that 
section or other sections in”—sections long desired by the dealers. The 
dealer was in no position to ask for that, so that whatever the fac tory 
wished to put into the contract, they would always find someone will- 
ing enough for the pr ivilege of being the dealer of that pe irticular car 
in that community to accept almost blindly the contract that was 
offered. 

Admiral Betxi. You know, Senator, the changes that have taken 
place during the hearings of this committee have been dramatic. 1] 
recall your lengthy questioning of the manufacturers as to why no 
voice of the dealers was established at top management, no voice out- 
side of the sales organization—a perfectly reasonable query and one 
that we have long asked. ‘That has been changed almost across the 
board now, and the dealer has that voice, and the generalities have 
been removed, and many of these things have been taken care of on a 
voluntary basis, but to insure that continuation, to insure that we will 
never go back to a condition of “vassalage” is why we need this bill 
and the other one. 

Senator Monroney. And even the factory that wishes to maintain 
these improved relationships—if others do not, or even if one does 
not—is at a disadvantage in the competitive race with the one man who 
might go back to the old system ? 

Admiral Brix. And could create discord in the entire industry. 

Senator Monroney. This istrue. And in the matter of the last sec- 
tion of the bill providing for an equitable system of liquid: ition, isn’t 
that just about the most reasonable thing that anyone who is actually 
a partner in the enterprise of merchandising automobiles for a factory 
could ask? It is merely hospitalization benefits in the case of eco- 
nomic injury—which the termination or nonrenewal of a contract 
certainly Is. 

Admiral Brett. We think it is emine ntly fair and reasonable. 

Senator Monroney. And it has not been fair in the past. When the 
dealer has suffered a contract cancellation, his life savings, his entire 
assets, his capital investment in his dealership have been, as our hear- 
ings showed, practically at the mercy of the factory in the acceptance 
of a buyer that he has to find for his dealership. 

Admiral Beni. And m: iny times not under conditions of mere em- 
barrassment but of humiliation and financial loss that you and I 
wouldn’t like—that no American would like. 
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Senator Monronry. He might find a buyer that would appear to be 
competent, able, ready, and willing to pay him what he felt his actual 
assets in his business were, but that was still subject to a veto by the 
zone or the sales manager in that area as to whether ese buyer could 
purchase that dealership and continue the sale of cars. With that 
complete veto, without any guaranty of a fair liquid: ines the dealer 
was often forced out of business at a price far less than the fair value 
of that property. 

Admiral Brett. You see, we wouldn’t like to see anything enacted, 
Senator, that would 8 amper the ability of a manufacturer or a dealer 
to move ahead and be as competitive and far thinking as_ possible. 
It wasn’t so much the privilege that we were objecting to, but the 
abuse of that privilege, and the enactment of this would go far toward 
preventing a recurrence of abuse. 

Senator Monroney. And almost all of the witnesses for the manu- 
facturers that I remembered testifying advocated that a fair liquida- 
tion system should be set up in the event of termination of contract. 

Admiral Brix. I can’t see how that would be opposed. 

Senator Monronry. Senator Payne—I don’t mean to monopolize 
this. 

Senator Payne. No; the only question I would have of Admiral 
Bell is, very briefly, would you consider that this legislation developed 
a fair, two-way street ? 

Admiral Bett. We do, sir. 

Senator Payne. With reasonable curbing so that both the manufac 
turer, the dealer, and the public all have their interests protected ? 

Admiral Bert. Ground rules under which they all play, yes. 

Senator Monroney. And in this way there would be no lessening 
of competition but it would insure the continuance of the competitive 
system ¢ 

Admiral Beix. I think you are going to get cleaner, better com- 
petition. 

Senator Monroney. But if the thing is allowed to drift into super- 
markets or then into factory-operated chains or independently oper- 
ated chains, it would very easily result in a distinct lessening of the 
competition that is bound to go on if the independent automobile 
dealer is allowed to exist in this economic system ? 

Admiral Betz. Correct, sir. 

Senator Monroney. There will always be competition when you 
have some 40,000 independent automobile dealers merchandising a 
$3,000 product, but as those numbers lessen through economic condi- 
tions that force the liquidation or bankruptcy of them, then the com- 
petition is thus lessened; is it not ? 

Admiral Bett. That is correct, and I simply say again, sir, that we 
haven’t come before this committee now, or at any other sine to ask 
for class legislation, to ask for a handout, to ask for a subsidy, to ask 
for a guar: anteed annual profit or annual security or parity, or any- 
thing, except the establishment of the ground rules that are prescribed 
herein. 

Senator Monroney. I see. 

Mr. Busby? 

Mr. Busey. No questions. 

Senator Monroney. We thank you very much. 

Did vou have anything to add, Dr. Kirks? 
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Dr. Kirkxs. No, si 
Senator Monroney. Well, we thank you very much for the help 
have viveh us 1n foe usIhne this prot blem and il 1 helping to 


that you 
secure for this committee the information that we have ee, in the 
continuation of this study. I like to refer to it as a study, instead of 
an investivation. because we have merely tried to ascertain the facts 
and to act in the best manne) possible is the facts indicated from our 
We appreciate your being here and giving us this testimony on this 
bill 
Admiral Beit. Thank you, Mr. Chairman. 


Senator Monronry. Is Mr. Fribley here ¢ 

\Ve appre late very m ich your coming down from upstate New 
Yo € Mr. Ir) ley, to oe ve us the advantage of your long experience 
und study and lead rship in the fie lc of autome bi le marketi ng. 

, please ¢ 





Would you state your hame for the 

Mr. Fristey. Lam Carl I. Fribley. 

Senator Monronery. And your oo please, sir? 

Mr. Fristey. President of » National Automobile Dealers Asso- 
ciation. 

Senator Monronry. Would you be seated and proceed in your own 
way, Mr. Fribley. 


STATEMENT OF CARL E. FRIBLEY, PONTIAC DEALER, PRESIDENT, 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION 


Mr. Fristey. Mr. Chairman and Senator Payne, my name is Carl 
KE. Fribley. I am a Cadillae-Pontiac-GMC truck dealer in Norwich, 
N. Y. It was a distinet peresenes, and my pleasure, to appear before 
your subcommittee on February 21 of this year. 

As P yrresident of NADA, may I again eXpress the or atitude of our 
over 30,000 members for the thorough and painsté aking study you have 
a a orenat Industry. The person: 1 appearances of you, Sena- 
tor Monroney, before many dealer groups in all sections of the coun- 
try have buoyed up the hopes and stimul: ited the morale of all dealers 
in these trying times. 

To use a medical analogy, the retail automobile dealer’s state of 
health has consistently regressed daily, weekly, and monthly during 
the past few vears, until we reached a erisis coi dition late ‘last fall. 
The patient yes, the patient automobile dealer—has been in a erisis 
condition now for almost a year. 

As a point of origin, I shall begin with the subject of production 
at the manufacturing level. The volume of production in 1954 and 
1955 was such that the market in 1956 has not absorbed the scheduled 
product ion for 1956, 

Call it gn you may, “overproduction,” “market saturation,” or 
hoaltine 1956’s customers in 1955.” the stark, eold fact remains that 
there are today hundreds of thousands more new automobiles in the 
hands of new car dealers than there are ready customers to buy them. 

As of May 1, the dealer inventories of new cars was 902.270. This 
is the second highest level of dealer inventories in the history of the 
industry—exceeded only by the March 1 figure of this year which 
was only 1,519 cars higher. Such high inventories half way through 
the spring season is of grave concern to dealers throughout the country. 

Senator Monronry. May I interrupt you at that point, Mr. Fribley ? 


7 
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Mr. Frinury. Yes, sir. 

senator ore y. Is it not also a fact that tho 902 PF rs that 
1 } } } } : 
now up ln dea ler Inventories are the cars in the hands of ] ( ed 


automobile dealers ¢ 

Mr. Friniey. Correct. 

Senator Monroney. That does not take into consideration an un- 
known factor that could exceed a quarter of a million additional cars 
of new models having been driven, usually, from the factory to boot- 
leg out tlets ? 

Mr. Frisiey. That is correct. 

Senator MoNRONEY. They overhang the market as well as the ne ily 
1 million cars that you relate overhang the mar! 
dea sg 4 

Mr. Frisirey. Correct, 

Senator MONRONEY. hot the element of those quarter million, or 
whatever the number might be, is an sctiained nand an uncerta 
that in itself disrupts the forecasting of the market and the inventories 
existent ? 

Mr. Fristry. Correct, and certainly is as much a new car from the 
standpoint of the market as the 902,000 in the hands of dealers. 

I want to interrupt my printed presentation here for a moment be- 
cause this morning I was able to pick up the Wall Street Journal, and 
they state that as of May 10 there were over 902,000 new cars in stock 
compared with 702.000 in 1955 as of the same date, and 664,000 in 
1954. Thus you have a 30-percent higher new car inventory at the 
present time. Now, this condition could only occur where the dealers 
constitute a captive market of the manufacturers, as they have for 
the prust DO years. It is hot only possible for us to produce ourselves 
Into an ore economic situation, but it has actually happened in 
the past year and a half. For example, interjecting here, again, this 
morning the ame Wall Street Journal states that automobile produc- 
tion for the first 5 months of this _— totaled 2.761.985 ears as com- 
pared to 3.602.569 cars in 1955. So there has been a decrease there 
of about 31 percent. These inventory and production figures just 
given out from the Wall Street Journal this morning point out the 
gravity of our present situation. With 30 percent more cars in the 
hands of dealers, plus the number in the bottleg market, production 

(back of almost 31 percent, sales off, as near as we can get in the 
not quite first 4 months of registration, better than 20 percent, the 
picture is not a happy one. 

An analysis of the first quarter statements of 1956 by NADA shows 
that the average dealer h: id an eight-tenths of 1 percen t smal = snles 
before taxes, with 35 percen t of the dealers in the red—definite clincial 
evidence of crisis pa tions. A year ago, the clinical findings of 
NADA showed : 1 percent profit on sales before taxes hive the first 
quarter of 1955. “T his aflliction confined during the past year to our 
retail industry has become contagious and now in epidemic propor- 
tion, threatens the health of the entire ec onomy of this country. 

The dealers of our great country will always be eternally grate- 
ful for the prompt and diligent treatment accorded this crisis condi- 
tion by your fine subcommittee and staff, and that of your colleague, 
Senator O’Mahoney and his subcommittee. For example, you have 
dealt with the facts of the situation in a fair and equitable manner 
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to all concerned, the manufacturer, the dealer, but, above all, to the 
yublic. Just as the dealer’s first consideration must always be the 
interest of the public, the owners of our products, so yours has been 
to the 160 million citizens of this great democracy. 

In developing the splendid legislation before us, S. 3946 and its 
counterpart, H. R. 11,500, you have given primary consideration to 
the interests of the public, as well you should. These identical bills 
have been analyzed and studied by our legal staff, officers, directors, 
State association presidents, and managers, and hundreds of other 
leaders among our 30,000 members throughout this country. It is 
their unanimous opinion that this legislation is sorely needed to re- 
store sanity and balance and to insure permanence to the automobile 
industry, which tod: ay is one-seventh of our national economy. ‘The 
automobile dealers’ share or 14 percent of our nearly $400 billion gross 
national product, is “a lot of hay,” to us country boys. 

Another ee of importance to the small-business man is the sim- 
plicity of the bill and the clarity of its language. Most of us have 
trouble getting beyond the headlines and the comic strips, and to try 
to understand the language of the average congressional bill is be- 
yond the capabilities of most small-business men. Your bill is readily 
understandable and, as a result, most effective because of its simplicity 
and clarity. 

I would like to discuss the provisions of this bill from the point 
of view of the public, because to paraphrase a widely circulated state- 
ment, “What’s good for the public is good for the manufacturers and 
the dealers,” that is—all manufacturers and all dealers. 

In my presentation to you on February 21, I summarized NADA’s 
position by stating: 

The automobile dealers of this country do not want Government controls. 
We do not want Government regulations. Above all, we do not want the Gov- 
ernment to get into the franchise-writing business. What we do need and must 
have are simple ground rules that will protect the public. We want both the 
factories and dealers to be governed by the same set of rules. Let each of us 
have 4 downs to make 10 yards, if I may inject a football analogy. 

And this bill is the answer. 

In analyzing this bill, I would like to group paragraphs (1), (4), 
and (5) for the pur poses of discussion. 

Paragraph (1) deems it— 
an unfair method of competition and unfair act or practice in commerce for 
any manufacturer to induce by means of coercion, intimidation, or discrimi- 
nation any of its dealers to order or accept for delivery any products of any kind. 

Paragraph (4) deems it an unfair trade practice for any manu- 
facturer “without the consent of the dealer concerned” to cancel the 
privilege or right to sell the products of such manufacturer unless 
the dealer fails to perform in a reasonable manner the duties and 
obligations as mutu: wy agreed upon in the franchise. 

Paragraph (5) is a logical followup as it deems an unfair practice 
the failure of “se manufacturer to effect an equitable liquidation of 
the assets of the dealership in the event of termination. These three 
paragraphs get at the root of the problem, namely, the inequitable 
und unilateral agreement in effect in our industry for almost 50 years. 

It strikes at the heart of this inequitable situ: ition in the first para- 
graph where the use of coercion is banned. With the threat of coercion 
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removed from the franchise, many of the inequities from the point 
of the dealer will be abated and removed. 

In this connection, one of the greatest gains will be a restoration 
of sanity to the financing of automobiles. Shortened downpayments 
and extended terms developed to move unwanted merchandise have, 
in the long run, boomeranged on the public. ‘T he average Wage earner 
is put into an untenable position when he is sold merchandise with 
shortened downpayments and extended terms. His “head is below 
water” for over 2 years of the average 3-year contract. In other 
words, he owes more on the car than the ear is worth. No dealer or 
finance company is doing a customer a favor in putting him in this 
position and this type of financing is not necessary nor required to 
move a normal year’s production. 

Paragraph (4) removes the threat of cancellation except for cause. 
Many dealers have been forced into unethical merchandizing practices 
by the threat of cancellation, the fear of losing the franchise which, 
in most cases, represents their entire life’s work and savings. The 
development of “mutually agreed upon standards” and the recognition 
of the duties and obligations of the dealer and the manufacturer 
will go far to remove this fear and threat which has hung over the 
automobile dealer since the start of our industry. 

Removing this threat and spelling out the dealer’s duties and obli 
gations encourages him to develop the physical side of his business- 
buildings, equipment, and manpower. It will enable him to intelli- 
gently develop a service operation geared to his own community, 
which i in turn will be of the greatest benefit to the public. 

Paragraph (5) follows logically in order that in the event that a 
dealer is cane hi he can look forward to an equitable liquidation of 
the assets of his dealership. Testimony presented before your com- 
mittee and Senator O’Mahoney’s has shown conclusively that in the 
past canceled dealers have not received equitable treatment, the in- 
coming dealer always being favored at the expense of the outgoing 
dealer. 

These three paragraphs of your “ground rules,” while stabilizing the 
industry, are of greatest value to the public because they will build 
permanent, stable dealerships throughout this country dedicated to 
serving the public. 

Paragraph (2) of your bill will do an excellent job in cleaning up 
the bootlegging of new automobiles, which has grown so rapidly in 
the past few years. Many studies and investigations have shown that 
the purchaser of a bootlegged car does not buy the car any cheaper 
through these channels than he could from an authorized dealer when 
all fac ctors are considered. 

The lack of service, both predelivery and after delivery, are of the 
utmost importance to the purchaser of an automobile. “Automobiles 
are not like cigarettes, candy, or soft drinks. They are not consumed 
immediately but consumed over a long period of time in which the 
element of service is a vital matter. 

Our industry has progressed beyond the day of the “pair of pliers 
and screwdriver mechanics, who fixed cars by guess and by God.” 
Analysis by precision instruments in every dealership must precede 
the adjustments to the close tolerances demanded of the new auto 
mobiles with their high-compression engines, automatic transmissions, 
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power applications to brakes and steering, and many of the other 
wondertul d elopments of our automotive engineers. 

This paragrap yh pins the responsibility directly upon the dealer. 
First of all, the factory has an opportunity to repurchase a Car before 
it is offered for sale in the bootleg channels. Because of the require- 
ments to repurchase a car, the manutacturer, too, has responsibilities. 
NADA } as felt for many vears that hootlegcging could be eliminated 
by the manufacturers if they would equitably distribute production, 
It is almost elemental to point out the ease with which this ean be 
done. 

In the case of a dealer with a selling potential in his area of influence 
of 100 cars, who is given 200 or 300 cars a year, it is so obvious that 
these extra cars cannot be sold se the territory. It is equally obvious 
that if the manufacturer did not allot these cars, the opportunity to 
bootleg them would not be present. Within the past few months there 
seems to be a desire on the part of manufacturers to eliminate boot- 
leoging, and. as a result, bootlegging has diminished to some extent 
during this eect) Let’s hope and pray that this desire to control 
bootlegging will continue. If your bill is enacted into law, bootlegging 
will be cont rolled. 

The elimination of bootlegging also will help the smaller manufac- 
turers as their dealers would not be competing with the bootleg market. 
This would add strength to the greatly needed competition within the 
automobile industry. 

Paragraph (3) of your bill is aimed directly at protecting the public 
by increasing the availability of service to the public. This paragraph 

simply gives the manufacturers the right to set up and maintain a 
reasonable system of compensation to dealers who fulfill the service 
warranty and provide continuing service for the maintenance of the 
manufacturers’ product. It in no way stops the individual from 
buying his car from any dealer throughout the country. But it does 
insure that once having bought the automobile he will be able to 
obtain the all-important service for his period of ownership and the 
life of the car. 

This great retail industry of ours has been built on service to the 
owner. It is pene, “ASV for any of us to spot a successful automobile 
dealer by his service department. The old-time, long-established 
dealer alw: ays stresses the service that his organization can give to the 
buyer of a1 n automobile. Asa result purchasers of automobiles return 
again and again to the dealer because of his service department. 

One of the most commonly heard complaints the past few years has 
been the deterioration of service at the retail level. M: any dealers who 
were forced to handle 2 or 3 times the number of czars they would 
normally expect from their zone of influence were forced to slight 
the service and of the business and concentrate on moving the greatly 
increased numbe r of new and used vehicles. 

Adequate service facilities throughout this country to the motoring 
pub lic is one of the most import: int elements from the point of view 
of our national safety and defense. World War TI proved conclu- 
sively the essenti: her of the automobile and the dependence of the 
American economy on mobile tr ansportation. The great war plants 
that sprang up in the cornfields and outlying territories of America 
could never have been manned to produce war material without the 
automobile. The automobile dealers of America proved during these 
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trving times that they could service and keep voinge tae o—0 m llion 
vehicles for a period l of 4 years Without any new produ tion. This 
is the greatest tribute to the essentiality of t utomobile and the 
necessity sgh ach hat car 2 anaes. 

Mobility of tr: Spo rtatl 1s America’s secret we pon. Russia 
might build pk: nts et il to ours, but until their transportation system 
is developed to equal ours they cannot outproduce us. We automobile 
dealers took pride in our part keeping the motor vehicles of America 


moving from December 1941 to August 1945. The service departments 
World War II. 
National Automobile Deal- 
ers Assi lation — appreciates the hard work and lol Oo hour . put 
into your study and development of this important piece of legislation. 
We believe it will restore sanity and sound business to the great auto- 
mobile industry. We know above all else it will protect the public. It 
is a stimulation and an inspiration to the dealers of America so that 
they, too, may follow the point made by Ralph Waldo Emerson in his 
Essay on Worship: 
Every man takes care that his neighbor shall not cheat him But a day comes 
when he begins to care that he does not cheat his neighbor. Then all goes well. 
He has changed his market cart into a chariot of the sun. 


of dealers and @arages are unsung heroes of 
In conclusion, let me assure you that the 


promptly as a bill that is not only in the public interest but which 
would ad id to public safety on the highway. 
Senator Monroney. Thank you very much, Mr. Fribley, for that 


Finally, ventlemen, in mv opinion s. 9946 should he e} icted 


ry comprehensive and informative statement. 
Senator Payne? 
_ 
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your product and you had to get the decks cleared so you could operate 
on the new model. , 

Senator Monronry. And you were somewhat influenced by thi pret. 
sures, while maybe not overt, were implied in the fact that you had 
better take these cars whether you could sell them under a normal 
market condition or not. The distressed condition of the market 
that existed was not the gage on the produce tion end ? 

Mr. Fristey. Well, the cars were there and you couldn’t eat them. 
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Senator Monroney. And you wanted to continue to be a dealer in 
that line, and there might be fear that there would be another dealer- 
ship in 2 or 3 more. 

Mr. Frintry. Well, under the terms of the franchise, they could, of 
course. 

Senator Monronry. And the dealers were conscious of that? 

Mr. Frintry. That is right. 

Senator Monroney. In buying cars at unwanted times and in un- 
warranted amounts. 

Mr. Fristry. That is correct. 

Senator Monronry. The buy-back and sell-back provisions will 
inject into the market the normal acceptance of the product and 
the public’s ae ity to take that product and they will put some 
seaeboeaits ility back on the manufacturer which exists in almost every 
other line, that doesn’t have this pecular dealer franchise relationship 
to the factory. so as to gage the market as to what it could reasonably 
be expected to consume: is that a correct statement ? = 

Mr. Frieiry. I think so, and IT would like to say this, Senator Mon- 
roney, and Senator Payne: I have paves read this bill dozens 
and dozens and dozens of times. And I think it isa fair bill. T have 
been trying to find anybody who was not treated fairly under this bill. 
I think you have been fair to the manufacturers. You have been fair 
to the dealers and, above all, you have sought to protect the public 
in drafting this legislation, and try as I might to walk a mile in the 
other fellow’s moceasins, I think it is a good bill. I can see nothing 
that would hurt the manufacturer, the dealer, and that will not help 
the public in the enactment of this legislation. 

Senator Monroney. In that regard, with the inventories which you 
showed are up nearly 40 or 50 percent above a comparable period 
of 2 years ago, and up considerab ly above last year; the antic ‘ipation of 
you as an automobile dealer and your fellow dealers is that it is going 
to be a pretty tough year in selling cars? 

Mr. Frintry. That is right. 

Senator Monronry. Do you think it is due to what has been stated 
in the press by some of the heads of the automobile companies; that 
is: to the action by the Federal Reserve in tightening the money mar- 
ket ? 

Mr. Frietrey. I am speaking tomorrow to the consumer group of 
Arden House up at Harmon, N. Y.. on that point. I do not feel that 
the Federal Reserve has been totally responsible for this. I much 
prefer to think of it as a simple analogy that I have used before. 
It is like fishing a — pond, and all of the legal-sized trout have 
been taken up and we have to wait until the minnows grow up. They 
just haven’t got enough money to trade automobiles bec cause they were 
sold under long terms back in 1954 and 1955, and that is, I think, the 
basic cause of our lack of market today. 

Senator Monronry. In other words, the consumer that bought on 
3-year financing instead of the 2 years is compared to a minnow. 

‘Mr. Frretey. Well, the fellow who bought in 1954 has his head un- 
der water. He can’t buy in 1956 if he had a 3-year contract. He 
would owe the finance company what the car was worth. 

Senator Monronry. He would have to pay to get the finance com- 
pany to take the car back based on what it would be worth ? 

Mr. Frietry. He might have a little equity, but he certainly 
wouldn't have a normal dow npayment as Senator Payne and I know, 





AUTOMOBILE MARKETING PRACTICES 1261 


we like to have a little downpayment when we trade automobiles with 
these boys so that they have some equity in the products. 

Senator Monroney. That is pretty good economic insurance against 
depression, too. 

Mr. Friptry. I think so. 

Senator Monroney. In a brief period of unemployment if a man 
ean throw his car back and relieve himself of debt there is a danger 
that a short but steep decline in the local employment situation could 
snowball in throwing back these cars onto the market slightly used or 
unpaid for, and not only devastate the new-car market but also glut 
the used-car market. 

Mr. Fribley. You see, sir, the financing of automobiles was proved 
during the depression because of the low rate of repossession. One 
of the reasons that was so was because they had adequate downpay- 
ment in those days. You sell a man a house or an automobile where 
he has his own money in it, and he is going to take care of the pay- 
ments, but if he doesn’t have much equity in it he doesn’t care much 
about the house or the automobile. So it is pretty important to get 
a downpayment to kee p the economy of this country healthy, and it 
also is cheaper for the individual in the long run to buy automobiles 
with 18 or 24 months at the outside than to go into 36 months’ paper be- 
cause it costs him too much money financing. 

Senator Monroney. He is not buying a car, he is buying financing. 

Mr. Fristey. That is right. 

Senator Monroney. And the car is worth $3,000 but when he pays 
it out his cost has been $4,000. 

Mr. Fristey. That is right. 

Senator Monroney. I was going into that. 

Do vou not think that the mad production race, the striving for 
first place regardless of cost or its effect on a fair and equitable dis- 
tribution system, has led to the growth of many phony trade practices 
that have infested an otherwise sound credit system in the auto- 
mobile business ? 

Mr. Frisury. Of course. That is right. You have just so many 
legal-sized trout. If you are going to get the minnows you have to 
do something else to get them in. 

Senator Monroney. And you use a different yardstick to see if they 
are long enough to take them ? 

Mr. Frratey. That is right. 

Senator Monroney. But that has placed an undue burden of per- 
haps billions of dollars on the automobile buyer has it not ? 

Mr. Fristry. Well, we have literally been on a king-sized binge 
for a couple of years here, and we are in the process now of the hang- 
over, and it is going to be quite severe and prolonged, and as I am 
going to say tomorrow, I don’t think we will be through with it in 
1956. I think we will still be struggling with it in 1957—that hang- 
over of the excess of 1954 and 1955. 

Senator Monroney. And because of that, and because we are pay- 
ing for those excesses, then the competitive condition is apt to fur- 
ther deteriorate unless you nail down and define the limits of fair 
play and reasonable trade practices by law ? 

Mr. Frretry. You have to have these ground rules, sir. 

Senator Monronrey. No matter how much has been voluntarily 
changed as the race toughens, and it looks certain that it will, because 
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of these excess loadings of last year and the year before, no manu- 
facturer by himself would be able to maintain this new reformation 


ot dealer-fact l'\ relat onships unless you lave some limits that de 
] 


fine thi eround ruies on these certain things ¢ 
Mr. Frincey. I glanced through Automotive News this morning, 


and noticed that William Uhimann, the cor ‘espondent from Wash- 
| that some of the comment on the Hill was that this Mon- 


Inegton, Said that 
roney bill is known as the “antibacksliding bill.” I thought it was 


a . 

Se. Monroney. We hope that the very fine things that have 
lone by the fa wir ink ese I am sure they will wish to maintain 
kine over and going back to 


‘ 


| ‘ « 
them, w T not be interfered with by brea 
the rol a} ind tul ble el a and slugging that has bee Nn prohibited 
by most good football leagues. I understand you are an old all- 
American player from Mir nesota. 

Mr. Frisiey. Just a | Mexicar 

mPenator Mi NRONEY. “We have pelle respect in Oklahoma for the 
M nnesota tootball teams 

Mr. Fripiry. I chatted with 1 your attorney about Coach Wilkinson. 


He is still going to insist that the other team take 4 downs to make 
10 yard He isn’t ee 

Senator Monroney. The eifect of this bill you feel will help to 
eradicate many of the phony credit terms and the “b litzing” of $ 
down a Lo 1 week which lead to conee led balloon notes, and things 
tnat the iverage buyer, not read hg all of 1 ; » print, doesn t know 
he obligatine himself for? 

Mr. Frinney. It brings sanity back to the financing — SS. 

Nel Monroney. But by he orderly marketing 1 tself it will tend 


{ 
] ] ] > 41 . . 
to discourage, reduce, and Wwe hope eliminate the phony, uneconomic, 


cece 1\ Wd mal times usurious credit {i me Y” praciices that Go 
| 

‘ \\ Cp ( » ivi d wi) Chey buy from MWilahy ol 

the ij by ( { | = tut / 

\If. | y. } il ! { 

S : \ N | 3 neo ? | for the law to | > COoNn- 
cerned I o since ountry began we have always 
' } i CS ¢ Wh {ih We Live 
} } 1o To he hy 1 
are | Or ¢ lve 1) 1} ) lisill US 
paper. If v ( | break de ! LU Care inalvsis all of the legal 
language, and the ult te cost, When they get through the pack and 
the inspecti the life Insurance and the casualty insurance, and 
the re, and the tor ido, and the antibutfal tampede, and all of the 
other things that they might get into these things for which extra 
charges are made, you get a terrific credit charge that results in fan- 
tastic overcharges 


Mr. Fripiey. That is correct. 

Senator Monroney. You feel that this w ill, a more orde rly mar- 
ket system, protect the pub - from many runiecas of millions of dol- 
lars of overchat aves th: ul they are now experienc in 1e ¢ 

Mr. Frietry. Yes, sir 

Senator Monroney. The legitimate franchised dealer usually sells 
on a rather definite finance plan, does he not, so the buyer knows 
what he is paying for? 

Mr. Fristey. Correct. 
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Senator Monroney. And it is clearly stated, and he doesn’t come up 
after paying 3 years thinking he has paid out the car and suddenly 
finds he has another thousand dollars that he owes on it or that he has 
got to refinance where there may be a 10 percent refinancing charge 
plus, plus, plus ¢ 

Mr. Frretey. You see, no manufacturer would want a franchised 
dealer to indulge in finance packing, because it is going to hurt his 
market SO the franchised denlers have bee li pre ; | 1 
and over a period of time have used the normal financi! o rates that 
are prevalent, but where vou have no control over unfrai ed deal- 
ers, a dealer wants to sell the e cal hat come into the boot] y ] irket 
at a terrific price. He has got to make a profit some place 
As | wits savinge to Dr. Kirl and Admiral Bell vesterda iter- 


noon, I think the greatest thing that this bill doe to resto} ty, 
It the tyne of thine that for ral vey d ; 
l { = to! 30) x } orn ) t ( o { 
1 and all of a sudden for a couple of yea : 
ind we couldn't underst # 3 
e getting out of step this t ne 

t Os ¢ ] ind 2 ne ) . 

But Iam so encom | : 
U the sal } tliat 3 

i 
( ! r1oO } } \ ( 
c with youl } 

Senator M nie vk eiieha tig ita : | 
OQ] » « rity r of ) ” j ta 
to t \ ( OT thie cle Ller } 1) Oo ( ele , : 
the intere ts of free compet tive enterp! e, 7 eC] if 
heretofore nave heen de{ } ite CO} Wmitme} ts by the I ler. : i ile 
by the manufacturer, and without any clearly defined standards of 
judgement excepting that the dealer must perfort every 1 ° 
satisfaction of the seller,” definitely have made the deale) tim 


subject to the whim of the factory any time that they would like to 
lump him in 90 days under the contract cancellation. 


Mr. Frreiey. Right, but don’t forget the testimony I gave that it 
of oreat benefit to the publie to stabilize these relat onships be use 
then you have stabil ed the most Import int thing in ft] ind try 
which is the serviceability throughout this country. When vou sta- 
bilize that, and vou have strong. sound service organization 3, you have 


aided the national safety and defense because we never know when 
we are going to need this mobile transportation of ours, and we need 
service garages to do it. and by straightening out that relation hip 
you have Stl uck al blow for national satety and defense. 

Senator Monroney. Well, I certainly agree with vou about stabiliz- 
ing the sections of the contract. and also of the service responsibility, as 
we step up the speeds of the cars. Congress only last week passed a 
bill that will provide for more than $25 billion in superhighways. 
This brings us into a day when the automobile operation, at the average 
speed of 30 or 35 miles an hour—and I can well remember that on a 
sustained full-day’s drive, 35 miles an hour was a darned good average 
speed over the dirt roads and the plowed fields—today we are beginning 
to spend $25 billion to build superhighways, bypassing cities and traf- 
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fic, and everything, which puts the performance of an automobile 
almost on the same speed level as an airplane. 

The fastest airplane takes off and lands at around 75 or 80 miles 
an hour. Only yesterday I was driving on a toll road in Oklahoma 
and we were going about 70, and cars were passing us at 90 all of the 
time. I would like to know that those cars are properly serviced and 
that it is not just a matter of, as you said, a pair of plyers and a piece 
of bailing wire to hold that thine together. I want to know whether 
brake maintenance and everything of that kind had been properly 
handled by someone that didn’t m: 1aybe come out of selling groceries 
and the next day do the work on my brakes or on my steering wheel 
gear. Your standards as to factory service do require, and the dealer 
is required, to send his mechanics to service schools, is he not, and 
they have to pass examinations and be certified as technically competent 
for the jobs that they are performing in the servicing ? 

Mr. Frietry. Right 

Senator Monronry. If that is allowed to disappear and the sales 
become the only thing that the dealer is concerned with, as you drift 
into supermarket operations, then there is no way in the world that 
that car will be brought to the men who are technically trained to 
conduct the service on that particular make or on that particular type 
of apphance ? 

Mr. Friviry. Yes, sir. 

Senator Monronry. And that, , 1s of vital interest to the pub- 
lic. Butif the dealers drift into—or if the factories allow the dealer- 
ships to drift into—sales organizations with only that emphasis, then 
the remain 1g dealers are cone to be less inclined to service the free- 
loaders who bring the car back and expect the same service that they 
would had the car been a part cf a whole transaction from the begin- 
ning tothe end of the sale of that automobile. 

Well, we appreciate very much your very valued testimony. 

Do you have any questions, Senator Payne? 

Senator Payne. No. 

Senator Monronry. Mr. Busby? 

Mr. Busny. No questions, sir. 

Senator Monronry. We have appreciated vour testimony in the 
past hearings and also the very cogent information that you have given 
us today. 

Mr. Friptry. Well, we appreciate the sympathetic audience that 
you have given us and thank you again. 

Senator Monronry. Thank you. 

Our next witness is Mr. Lloyd Halvorson, representing the National 
Grange. Would you come forward, Mr. Halvorson. Would vou state 
your name and your official position with the Grange, Mr. Halvorson ? 


or 
() 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, ON BEHALF 
OF THE NATIONAL GRANGE 


Mr. Hatrvorson. I am Lloyd Halvorson, economist for the National 
Grange, with offices at 744 Jackson Place, Washington, D. C. 

Mr. Chairman, I think that S. 3946 is a great improvement over 
some of the bills that were before this committee and before the 
House Committee on Interstate and Foreign Commerce, but we still 
have some fears that I wish to express. 
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I probably am expressing them in rather strong language at t points, 
but nevertheless 1 want to assure you and ” other members of the 
committee that we are certainly respectful of your efforts and we 
know that your motive is all to the good, 

Senator “MonRONE - Well, we apprec iate very muc h your con Wn 2 to 
give us your suggestions. We do not all see things from the same level. 
That is the purpose of congression: al hearings, and the testimony of 
everyone is valuable in our ‘studies. We want to have as near perfect 
a bill as we can get, if the Congress ultimately decides that legislation 
is required, and we welcome both criticism and support. We are glad 
to have your testimony. 

Mr. Hatvorson. For many years the National Grange has been con- 
cerned with the problems of mono poly and competition in our econ- 
emy. We appreciate this opportunity to present our views on the 
automobile dealers’ bills. 

We ot the N 4 Vation: al Gr: ange are conce ‘rned with the broad economic 
p INC iples on which our economy oper ites. Progress is based on pre- 
serving and strengthe ning the principle upon which our economy de 
pends for “go power.” Farmers also have a very direct and current 
concern over economic legislation that might improperly increase 
the cost of aut omovlles, truc ks, and auto motive equlpme nt and van 
plie 3 that farmers need. Legislati on for the auto industry would 
certainly and very agora y spl ead into the farm-equipment field. In 
this day of mechanized : riculture, the cost of farm equipme nt is a 
very vital matter for lon rs, and also for consumers in the long run, 

There are some problems in the automobile business on which we 
are not fully informed, and there are difficult problems of equity. 
liowever, there are some basic principles which the Grange stands for, 
that do apply to the proble m before this committee. 

First of all, it seems to us that manufacturer-dealer relationships 
are matters largely to be worked out by private contract negotiation. 

A manufacturer’s franchise has great value in many cases. Many 
if not most—automobile dealers who are agitating for legislation 
would probably be the last ones to want to give up their eb hg se. 
They have a eo0d thing and they want to make it better, large lv at 
pub slic expense. P robab ly the *\ became cee to too much of ; 
good thing right after the war and during the Korean conflict. an d 
now they want to reestablish their dreamworld by legislation to re- 
strict competition. 

Certainly a manufacturer should have the right to establish the 
requirements which the taker of the franchise must accept. For Gov- 
ernment to get into the business of establishing the manufacturer 
dealer relationship is to get into a form of socialism where Government 
controls property, even if it does not own it. 

There are matters of fair procedures, or fair rules that could be laid 
down, but the substantive economic matters in manufacturer-dealer 
rel: ationships shoul | be left to private negotiation. 

I might just throw in there that I was intrigued by your analogy 
to the rules of football this morning. but I think we want to be eare- 
ful not to make the rules so that football becomes touch ball. or some 
thing, where you don’t get the end results that you want and, of course 
the end result that we want in automobile distribution is for the eflicient 

dealer to grow and survive and the dealer who is willing to give the 


‘ 
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best sery ice at the lowest cost, consistent w ith that, and I think that, in 

general, compel ition tends to establish that. : 

~ If someone has a superior service it is generally recognized by the 

consumers. Dealers who have been accorded private gain in the form 

of manutacturer franchises, now seek to use Federal power to cwive 

it statutory value, and also by statute to change the terms of private 
f enefit. Surely, manufacturers who provide 


contracts for t] row?! 
the franchise in the first place, have as much meht to terms suiting 

. . eee a 
their convenience. and necessity, as the dealers who are the recipients, 


2 


It was pointed out this morning that this presentssystem has existed 
for about 50 vears. it seems to me that the automobile manu- 
facturers have a great deal at stake in having good, sound dealers, and 
I feel that they have in the past 50 ye rs taken that int 1] 

thev certainly would in the future. and in a way, I thin 


rortunate tha we hay to int t (yovernment control nto 1 at this 


y account, 


k it is un- 


We should also remember that.if automobile manufacturers want to 
abo] the franchise system of selling cars, they should always have 
this richt. If franchised dealers have no advantage over other kind 
lling operations, then, maybe, the automobile manufacturer is 
eradually doing away with it and that is also his right. In general, 
no dealer will want a franchise if it has no value. The dealers also 
have nrivate “oolle tive bareall 1] ( i power and should not need to 
run to Congress for help. If the old kind of franchised dealer system 
is becoming obsolete, w e should let it go and not seek to perpetuate it 
at a high cost to consumers, and even to full production and jobs. 

Prob ibly the best approach to evaluating the dealer bills is to con- 
sider the effect upon economic progress or, more broadly, the public 
welfare. We believe that distribution in this day and age is under- 
going a very significant revolution. In the past, cost of selling has 
been very high, and the consequent high prices have tended to limit 
the standard of living of many people. The harbingers of this revolu- 
tion are found in the grocery business, where self-service, volume sell- 
ing, and proper packaging has reduced the wholesale-retail margin 
by one-half in 30 years or less. Here in Washington we see discount 
houses specializing in nationally branded appliances, watches, and all 
kinds of items, and selling them at discounts of 30 percent to 50 per- 
cent and still flourishing. 

It is quite possible that automobile distribution is beginning to 
undergo this same revolution. This revolution has been made possible 
especially by television. A salesman no longer needs to spend consid- 
erable time puhing doorbells and individually trying to sell cars. It 
is not very effective, anyhow, compared with having a supersalesman 
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on television create just the right kind of appeal and approach to send 
you looking for a new car the next day. The local dealer may have 
to move the prospective customer the last inch across the buying line, 
but most of the — has already been done. Color television will 
help even more. As this process continues, local dealers will become 
more of the nature of order takers than sellers, and their margin 
should naturally decline. 

Progress in distribution concepts and practices must keep pace with 
the breakthrough in production technology if we are to realize the 
most In economic progre 3 We should not try to deteat progre ior 
the pi rpose of preventing change and obsolescence, even if painful to 


A 
} 


Sole We must learn mn id how to adap and acyl 
! 


Turning to a consideration of the spe ifie provision of S. 3946, we 
sav that In reg rd to the » proposed section 17 
manufacturers should work out privately the number of cars to be 
taken Dy the dealers. We are opposed LO 21ving the qaeariers so much 
power that they could by tacit understanding tax o tew cars 
that they could maintain the price of cars with the old. unrealistic list 
margins. If the Congress, by legislation, provides an invisible vehicle 
fo. — tacit collusion by dealers, it could well cost a farmer, or any 
new-car buyer, as much as $600 extra for every car tl ey buy durin 
their future lifetime. We believe that pressure on dealers by manu- 
facturers to take and sel] more cars at a smal ller marein is more in 
hat mony W ith the public interest than the dealers’ desire for a smaller 
volume it higher prices, We do hot believe it is right or econonile ally 
sound to enact legislation to make automobile manufacturers the legal 
captives of the dealers, especially when the dealers’ desire is to sell 
less and _— more. 

Now, turning to proposed section 17 (a) (2), this is an attempt 
to make the franchise system of selling a tiohter monopoly for dealers 
that manufacturers now prefer t oO ae un and, ae you, by the 
use of law. Some of us have thought that » franchise system was 


(a) (1). the dealers and 


r 


enough of a monopoly for dealers to be Wat rs a on That 
not to be car oo er aided and abetted through the use of Federa 
and Kederal enforcement a ve neles, Proeress depends on freedom as 
a rule, but S. 3946 reduces the area of freedom for a manufacturer 
in choosing the method of selling. If selling to nonfranchised dealers 
were harmful to effective and efficient selling, the manufacturers woul 
be the first to be concerned. Maybe, however, dealers do not like 
the extra competition which protects the public and enhances progr 

In regard to the proposed section 17 (a) (8), here is an exampl 
of an effort to legislate private contract matters. As desirable 


this section might be in substance, it is not an appropriate hatte 
for legislation any more than desirable features of any other coy 
labor contract or other. To the extent that the automobil i} 


facturers exact services from dealers, it probably is In return for t 
benefits they bestow on dealers. 

We certainly agree that it is only fair and sensible for automobil 
manufacturers to fully compensate dealers for services, when the se1 
ices might be on a car they did not sell, or when those services bear 
no direct rel: ationship to their sales. It is also far preferable to th 
setting up of a carte! system of exclusive territories, and of outlawing 
the selling of new e: ws by nonfranchised dealers. 
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In regard to the proposed sections 17 (a) (4) and 17 (a) (5), we 
feel these are matters for private contract and that the powers of 
Government should apply only as they apply in general to compli- 
ance with contract by parties thereto. 

In other words, these are volunt: ary contracts and nobody is being 
compelled to go into a voluntary contract, and the only reason any- 
body would go into a contract would be for the purpose of certain 
gains. 

We of the Grange believe in laws to prevent false and misleading 
advertising, not only to protect dealers, but also consumers. To the 
extent it is possible to stimulate and strengthen competition by law 
for an overall improvement in the performance of our economy, we 
would be for it. We cannot, however, subscribe to the philosophy 
that, to preserve competition, we must impair it and thus preserve a 
status quo in order to prevent the disruptive effects of more eflicient 
and effective forms of Se ‘ling. 

Probably many dealers have established in the past a too expensive 
type of facility. Congress should not pass a law to protect them 
from competition from a seller who has less expensive facilities and 
who, because of his prices, is preferred by consumers. Obsolete or 
partially obsolete facilities should not be maintained at high ¢ apital 
values at consumers’ expense by any kind of a law. Consumers do 
not exist for the benefit of business, but teeth and our economic 
system are justified by how well they serve the people. Automobile 
marketing practices should be considered from the st: indpoint of 
whether or not they make care available at the lowest possible cost 
to consumers. This should be evaluated from the standpoint of long- 
run consequences; but low-cost methods are not per se “fly by night,” 
they may, however, be the very essence of progress, hence a “place in 
thesun” tomorrow. Selling at such a low price that a business cannot 
possibly survive is not in the interest of consumers, but if a business 
can sell at a lower price and still make satisfactory returns, it should 
not only be accept ted but also encouraged. even if painful to established 
business. 

Marketing practices should be evaluated also from the standpoint 
of effect on production. Marketing practices that retard or slow 
up production in our economy are unsound. Of course, production 
of particular items must have some balance with demand for the 
particular commodity. Extensive supply of a commodity can be very 
destructive to price as farmers know. If auto makers overproduce, 
they may try to pass this price effect on to dealers, and thus squeeze 
the dealer margin. Tlowever, I know of no significant evidence that 
this has gone so far as to make the value of an automobile franchise 
worthless. So long as the franchises have value, a franchised dealer 
has some advantage over free, competitive, automobile selling busi- 
nesses, a situation which an automobile maker should have the right 
to resort to. These franchised dealer bills remind one of those bene- 
ficiaries of gifts who turn around and demand more, even to the extent 
of seeking legislation to get more. 

It seems to me that what these dealer bills are asking in part is 
that the franchise system be tightened up so the automobile dealers 
will not have to face the full force of competition like most businesses, 
and that, furthermore, the auto manufacturers exercise more careful 
monopoly control over output in order to maintain a scarcity so 
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regulated as to restore their dream world margins. As this might cost 
each consumer hundreds of dollars for each car he buys, the millions 
of consumers cannot be expected to sit idly by when an effort is made 
to make our Government party to the scheme. 

A previous witness referred to the hangover of consumers of the past 
few years. I don’t know of any consumer who has felt that way when 
he has been able to buy a car with $500 or $600 discount and the 
dealer probably making only $100, but at least one dealer has said 
that he sells enough cars so th: it he is doing all right, even at the 
smaller margin. Now, maybe there are some credit practices that 
are undesirable, but I think that is a separate matter not to - gotten 
at in this indirect way, which results in somewhat of a tighter monop- 
oly for the dealers. 

“Dealer-manufacturer relationship is a matter of voluntary con- 
tract, where the automobile dealer gets a valuable franchise, even 
after considering the obligations. It is difficult to see how true co- 
ercion can exist in the making of voluntary contracts, — lally when 
2 gain is involved that sets them above the level of full and open 
competition. 

When dealers become concerned that a manufacturer will hurt the 
v alue of his trademark and his goodwill | 'V toler atin o g certain market 
ing practices, we feel that such patern: alistic feelings are simply a thin 
disguise for other motives. 

The argument that franchises should be tightly set Up and poli ced, 
because only franchised dealers can give proper service, and that . 
certs un degree of monopoly is necessary to cover the cost of sue 
service, does not stand up. True, it is strange and, in a sense, unfair 
for « manufacturer to require a franchised dealer to perform services 
withcut adequate compensation on units which he did not sell, 
out of proportion with his sales. 

This is ‘largely a matter for private contract to work out, such as 
compensating the dealers fully for the warranty service, and I be 
lieve some of the manufacturers have agreed to that already, but if 
legislation is to be enacted, we muc on prefer a requirement of proper 
compensation for warranty services to the tightening of a franchised 
system on sales. 

Secondly, as a general rule, automobile dealers find car servicing 
a profitable business and compete for it. Thirdly, there are many 
places that do not have a franchise on the item they service, and still 
are “tops” in servicing the item. Some manufacturers designate serv- 
ice shops that meet certain standards with their “authorized service” 
sign. This also is to * pre ferred to exclusiveness in selling rights 

I know of some of the oe houses here in W ashington who 
will, if you have any difficul —I have been so fortunate myself as 
to not have any difliculty bub they will send you to a place that will 
service them for the factory, and they do not sell the item themselves. 
Now I am also concerned about people who drive See: son the 
highways that are not properly taken care of, but some of the States 
do not even have an calicennieln inspection iaw, and certainly that 
should come first, but for that matter there are all kinds of 
that service cars in this day and age that are not ai ithe rized service 
stations, and if they are doing an inferior job, and I think that there 
has heen no evidence to show that at this hearing, that I know of, I 
think some of them do very excellent work, from my own experience 


] 
places 
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but if there are ones that do inferior work that is very risky. I think 
that th: at should be ts ake n care of directly by a licensing system, such 
as we have for electricians and other people who do hi ave very umpor- 
tant jobs rather than to try to set up a private monopoly on this 
kind of work, and I don’t think that only these authorized places are 
able to do a afte job, and certainly it ig not £o ing to put these other 
laces out of business; this bill will not; we will still have the problem. 
It would be far better to let the manufacturers, if necessary, give 
“authorized service” signs to any automobile shop that meets certain 
standards. That concludes my testimony. 

Senator Monroney. Thank you very much, Mr. Halvorson. I 


wonder if you have read our bill ? 


Senator Monroney. I wondered, since you are most critical of the 
service requirements, if you noticed paragraphs 3 and 4, which you 


For any manufacturer of motor vehicles to hold out or require that warran- 


ties will be fulfilled and services rendered by all its dealers without effectuating 
a reasonable system of compensating all of its dealers for maintaining the per- 
Si el and facilities required to fulfill such warranties and render such service. 

Now, I can find nothing in the bill or any of the language that 
would in any way tend to eliminate, proscribe, reduce, or anything 
else, any of ‘these indepe ndent automobile garagemen who want to 


hold out any degree of service or to compete with the franchised deal- 


ers 1n the servi 11 ¢ f Cars. | think, while you said this bill is social- 
istic, it would be a darned sight more socialistic to pass on a life-and- 


death power to city commissions or to local inspectors the right to 
approve or to ar ve a man’s chance to open a service garage. 
Our suggestion of allowing the dealers to be compe nsated for services 
that they must perform and fulfill in their franchised agreements and 
to eliminate freeloading is far less toward Government control or 
socialism than your proposal to make every mechanic in the United 
States that wishes to open a garage go to the city hall and pass an 
examination and e a permit to practice hi is trade. 

Mr. Hatvorson, We ll, y ou indicated your fear of people driving au- 
tomobiles at 90 miles an hour that didn’t have their vehicle properly 
serviced. Now, I don’t see anything in this bill that would make you 
feel any surer, for that matter, and therefore it seems to me if this 
IS a proper concern and you have voiced it, we ought to get at it in a 
more direct fashion than, in effect, creating a tighter monopoly for the 
dealers. 

Senator Monroney. Where does the monopoly come in? Tellus. I 
want to know. I know of nothing in this bill that would in any 
way affect 10,000 men starting up tomorrow morning to service any 
automobile they want to service. That is still in the free-enterprise 
system. We are merely setting up standards—if a dealer has a re- 
quirement to servic — ‘hrysler, the Dodge, the Ford, or the Buick in 
that community, if he is required to keep his mechanics attending 
schools, if he is Putin ‘d to keep an adequate stock of new parts, if he 
is required to have the mechanical devices for finding out by science 
what the car needs, instead of by guesswork, I don’t see how it is any 
monopoly. We are merely saying that if he has got to maintain this, 
the factory ought to provide for some compensation for him. There 
is free competition for anybody that wants to go into it. It is as wide 
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open as the skies, and anybody that can read into this bill that in any 
way prose ribes an iy be nly from startin gf up a supergarage or a he 
the wall—it rae does not exist in this bill and you are reading some- 
thing into the bill that De find there. 

Mr. HLALVO RSON. Well, are the hearings only on this bill or any 
bill # 


Senator Monroney. Well, your testimony is so vague that I presume 


that while you complement th is bill, you refer to the sections of it and 
seem to indicate that if would et up a mol opoly. I want to HNow 
where a monopoly Is Set up, not only In servicing, but nsale 

Mr. Hatvorson. The unpliecat on seems to be that because the au- 
thorized dealer or the franchised dealer has to provide tl wondertul 
service that you speak of, that has to have some s] ei 
eranted by law that we impose upon the 


Senator Monronery. Wait a minute, ther is nothing n the law that 
requires that, unless the manuta turer ad ertises or hold out or re 
quires that he maintain service. Now if your manufactin er wants to 
say: “We are not going to give any service. This car is sold” vou 
seem to want cars sold “like a can of peas off of a supermar cet shelf, 
We are going to sell it that Way, and when you drive that car off of the 


supermarket showroom, we are through with it 
apply. 

And any manufacturer—and there is a competitive condition that 
exists, so far, and we hope it will continue to exist among th e manutac- 
turers—can go into that no-service thing and maybe sell the car for 

$500 less. I don’t know. 

Mr. Hatvorson. I have been fearful that dh implication of your ar- 
oulng aginst the supermarket method or ling cars was that we sort 
of have to outlaw it or make it difficult because of the servicing aspect. 

Senator Monroney. It is still wide open. We think the public 
will be the sufferer and our investigation, I think, has proven that 
those who have bought cars without service and without knowing 
whether it is a new or a used car, bought it on fraudulent credit terms 
or with price packs. Things of that kind are destructive to the con- 
sumer to a great degree, and I think you are doing your people in 
the Grange 2 disservice by advocating au system that volumes of testi- 
mony has shown to be largely fraudulent in much of its operation. 

Mr. Hartvorson. Well, I —— if it is fraudulent, there are other 
recourses than to pass a law such as this. 

Senator Monroney. We have no authority in the Congress to pass 
a law providing for the inspection of mechanics. You wouldn’t want 
a national law passed providing for the inspection and licensing of 
mechanies: would you? 


Mr. Hatvorson. No. 


Senator Monroney. You wouldn nt a law requiring every State 
to have State inspect ions. That is ¥ ih n the realm of State rights. 
Mr. Hatvorson. But if there ha gre t d: inger to the supe r- 
market selling of cars on the sat 1 a ter way of meeting 


that, rather than to outlaw the superm aa t, is to do the same as we 
do with electricians and other people. 

Senator Monroney. We are not outlawing any nedy. We are 
merely trying to keep the supermarket from outlawing the franchised 
system that has put America on wheels and pecaied in the widest 
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possible distribution of a $2,000 or $3,000 product. We would like 
to see a system that has survived and met the needs of the farmers 

nd the businessmen and the laborer and the housewife to get a stand- 
me of living that is automotive. We would not like to see that 
discarded. 

On the other side, you can have all of the supermarkets under this 
legislation that you want. Any factory that thinks it can sell a car 
like a can of peas with no service—you referred to the supermarket 
erocery stores—that they can still do it. if it is good business, if it is 
vood for the consumer. The door is w ide open. I see nothing 1 in this 
bill that would prohibit it or prevent it at all. We would merely lke 
to see the fraudulent practices not destroy the other system. Together 
they can walk hand in hand. If the supermarket is the way America 
wants to buy its cars, it is wide open, and with the money that the 
manufacturers have, if they chose that system of distribution they 
can go into it tomorrow. 

Mr. ITarvorson. I am glad to hear you say it because I was very 
fearful from previous discussion that possib ly this was an eifort to 
prevent by law a certain trend of progress ti aking place. 

Senator Monronrey. Show me where it is in the law. We are talk- 
ing about this bill and a lot of other bills, but this tries to wrap up 
in a way What we think is a fair and equitable approach, a system 
for not destroying the system that we have, but not preventing a new 
system from growing up, and I think that is logical. 

“Mr. Tanvorson. Well, this is a rather short bill and it covers a 
event deal. It is like the Constitution of the United States; there are 
all kinds of rules and regulations that have come from it. Now | 
think that we want to make sure, and I am glad to hear you make 
it a part of the record, that any interpretation of this bill would not 
be used so as to stifle progress or make any change in the mode of 

istribution, even if it involved supermarkets. 

Senator Monr EY. The door is still wide open. It is open for 
the supermal ket operator to start up now. It is open to the fae ‘tory 
to put in supermarkets or chainstores, if they wish—any method they 
wish to use. 

Mr. Harvorson. This bill is no method to handicap the supermarket 
method, eith er, then, for that matter. 

Senator Monronry. It is an effort made to try to preserve, if we 
cal, fair relations SO that the other system can exist. There are 42,000 
independently owned, locally financed, locally managed small busi- 
nesses, dealing with 5 automobile factories. That is all we have. 
With the average investment of these 42.000 dealers in the small 
county-seat towns and in the villages, averaging $118,000, Iam amazed 
that the Grange would fear for the safety of the Big Three automobile 
manufacturers especially when you consider that the smallest of all 
of these factories, the lowliest independe ae in the business, American 
Motors, is the 60th large Si industry in the United States would fear 
that the: average de: ver, who has assets of S : 1S.000. is cong to so brow- 
beat these factories and to dictate to them that there will oe no more 
competition, or that they will restrict the product ion of rs when 
they think cars are needed. 

Mr. Hatvorson. I don’t think that I h: ive state that. I think that 
certain economic principles apply whether there are small people 
on o1 e side or big veople on one side or the other 
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Senator Monroney. Do you think the concentration of automobile 
manufacturing which used to be in the hands of 15 or 20 companies 
of rather equal size is better for the country than maybe to have only 
”Y automobile manufacturers making cars ¢ 

Mr. Hatvorson. Well, I certainly feel that we have made a lot of 
P srogress even though the number of automobile manufacturing con- 

erns have decreased, and possibly they were the casualties of greater 
efficiency on the part of some concerns. 

Senator Monroney. Well, you are an economist. Do you think 
t is good for the Nation, good for business, good for the long-range 
production of low-priced consumer products to concentrate the total 
production of automobiles in the Big Three of the industry / 
~ Mr. Harvorson. I would much prefer to have seen, say, 10 automo- 
bile concerns, but I would certainly question the advisability of legis- 
lating inefliciency in order to preserve more. 

Senator Monroney. We are not legislating inefficiency. We are 
trying here, | think, to preserve, by improving the ground rules under 
wh Ic +h these men operate, these indepe ndently owned and — ‘pend- 
entiy operated dealerships, to preserve that part of little business 
in America without restricting the bigness, on the other hand. 

If you understand the automobile business, I think you will under- 
stand the difficulty of the smaller independents today. Studebaker- 
Packard is in serious trouble. It is a great name in automobiles, and 
they are in serious trouble mainly because their dealers have gone 
broke, or they have li _— ited because they didn’t make enough money, 
and if they had the General Motors deale ‘rships, and the stability of 
those dealerships, they would be in the automobile picture, and the 
banks would be breaking their necks to lend Studebaker-Packard 
money. 

Mr. Harvorson. Will this bill help those dealers? 

Senator Monroney. We feel it would, and I agree with Mr. Fribley 
when he said that the greatest sufferer in this madcap race for first 
in price class—that has led to overproduction, has led to injurious 

inane ine, and phony deal S to hoodwink the public with misleading 
types of advertising of all kinds—has been the smaller independent 
automobile dealers. We have had ample testimony before this com- 
mittee to show that they have been the first casualties. 

One witness told me in a hearing that I had out across the coun- 
try—I won’t mention the name of the car—but he said, “Nobody ever 
bootlegged my car, but I suffer the greatest because they are boot- 
legging Fords and Chevrolets, and they are advertising these crazy 
deals, which when analyzed save the public nothing, but they are grab- 
bing off these sales for the more widely advertised and better repre- 
sented product,” so the casualties you will find if you check into the 
automobile distribution during what has been advertised as our most 
prosperous years—siles have been buil ling up to double and treble 
what they were before—the greatest sufferers have been the cars of 
the independent auto manufacturers. 

Mr. Harvorson. Well, Iam not so sure that the piacing of the cause 
and effect is exactly there. It seems to me that if those cars had been 
priced, that is Studebaker and Packard, and had been made right 
and been designed so as to have the right kind of appeal, we would still 
have those cars today, and we would still have those dealers. 1 think 

that that is the main factor. At least that is the way I look at i 
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Senator Monroney. Since it is your feeling that it might be wise 
to discard the local dealership, and I say you have testified mislead- 
inely, I think, regarding the bill—that it would hamper the establish- 
ment and operation of supermarkets—but don’t you think the farmer 
would be the first one to suffer from supermarkets? Does he live near 
a large city, most of the farmers of the country 4 

Mr. Hatvorson. No, but the farmers are getting around more than 
ever, and if this is a development which is going to lead to greater efli- 
ciency and less cost in distribution, it would soon spread to the rural 
areas just the way the supermarket in grocery stores spread. 

Senator Monroney. Well, I think that you will find the orowth of 
automobile supermarkets, and I believe the committee understands 


their growth, has been all in the metropolitan areas. I know of none 
that have been set up In the rural communities. Yet you completely 
disregard in your statement the fact that the farmer is not interested 


p! marily only in his cost to the exclusion of service; also you say 
farmers have a very direct and current concern over economic legisla- 
tion that might improperly increase the cost of automobiles, automo- 
tive equipment, trucks, and supplies farmers may need. Nowhere un- 
til you get to the last where you advocate the licensing of mechanics 
do you ‘uy pear to be concerned w ith the service that the farmer needs. 

Now, the farmer is not usually a two-car man, is he? 

Mr. Harvorson. No; I wouldn’t say so, but a lot of them have a car 
and a truck, 

Senator Monroney. It is my experience with present service that 
it is pretty hard to get the service performed on the day you bring it 
in if it is anything major, particularly if you get in after 10 or 11 
o'clock in the morning into the metropolitan areas, and if the farmer 
has to drive 50 miles to a metropolitan area to have his car serviced 
properly, by either a qualified, certified mechanic that is licensed by 
State or local law or by the franchised dealer, or by the supermarket, 
he is going to lose perhaps a day or 2 days, and he is going to have to 
have a friend drive him back to get that car after he leaves it for the 
proper repair. 

I think you are advocating the abolition of local service that can be 
maintained only by the franchised dealer, and only if that franchised 
dealer is given some chance to be compensated for the installation of 
all of the technical and mechanical equipment that must go in to give 
the service to the car that is sold in his area. 

Mr. Hartvorson. No; I didn’t advocate a licensing system. I only 
said that that is a preferred method to what I thought was possibly an 
effort to create a monopoly for the franchised dealer in order that he 
could provide these services at sort of a loss or on some theory of that 
kind. Now, maybe I looked at that wrong in the bill. 

Senator Monroney. I think you have read either somebody else’s bill 
in this testimony—all of the way through you say the right to monopo- 
lize in franchises. Do you know that under present practice, and 
under all of the contracts now existing, under this bill, that any num- 
ber of franchised dealers in any community can still be set up by the 
factories? ‘There is no restriction as to the number, as to their loca- 
tion, or as to their size or as to their investment in any way. It is a 
headache, maybe, for the franchised dealer in a town that could sup- 
port one franchised dealer of that particular line to have a competitor 
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put in there, but there is nothing in this bill, or even under the present 
contracts, that would eliminate it. 

Mr. Hatvorson. When I wrote this testimony I couldn’t help but 
be influenced some by the previous bills that have been introduced, both 
here and over in the House, and some of the fears that | expre sed 
quite true enough possibly £O back to some of those bills. But as to 


the servicing of cars in rural areas, I feel that if there are enough cars 
no area to be served by authorized mechani s, or by any ee a 
unic, that business will spring up there, sich th as ees oh eek call 
on't see anything that I have said that would indicate that I would 
to prevent this normal marketing area for car servicing from 
ry nto existence. 
Q itor MONRONEY. Lo vou know ho ini eesiil waa’ + 
erage ota todav to get service o ies of Lb 
ea rod CTS 4 That l nother 4 175 ; a a Aaot . 
ale ¢ further behind t] ts in 1 ,’ 
\ | t ‘ oO} tant 4 at ' 7 : ? is 
{ ind it e] nly ¢ no to be more d t 4 
—— it l 1 thre = 
o ° tel { +h; ; 
f p a : ? 
Mh Ii LVO! | it is ¢ si a ae | 
f : poste ty 7 | 
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] } ( t i fear t ¥ : 
QO! 1] 1, . d | : ' - 
! Hip of competition in order 1 leas é : 
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w ovr Monroney. Well. t 1, tae | | : 
r } iV tor the men who ve ¢ i : : | ide 
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Now. if vou are worrving about the dealer with an invest t of 
118.000 dictating absurd terms of franchises—we don’t tell them 
what they have to have in them, we merely say they have cot to be clear 


as to the duties of both parties, and if they are to be terminated there 
e a set of specific performances that they agree to do when t] ey 
sien that contract. 

Now, I know of no farmer—to my knowledge, in Oklahoma, and I 
don’t think they are any different from any other State—that doesn’ 
like a clear contract. He doesn’t like to go to the bank. borrow mot ey 
to make a crop, and let the bank say that he ean call that note on any 
day that he wants to 

Mr. Hatvorson. Therefore, the farmer insists upon the contract 
being written right in the first place, and I don’t thi nk in this analogy 
that you have drawn that the farmer so necessarily runs es Congress 
in order to provide that kind of stipulation in the contrac 

Senator Monroney. Well, the farmers have run to Congress, as you 
well know, and the Congress has set up a half dozen systems of farm 
credit for that purpose to re ‘lieve the farmer when he has only one 
source of financing from being given an economic death penalty when 
the bank might not happen to like the way he parts his hair, or some- 
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thing. For that reason we have opened countless avenues for farn 
financing. We are not trying to enact a farm bill for automobile 
dealers, but the automobile dealer, as the president of the NADA tes 
tified, is a captive agent of the manufacturer. He cannot shop around 
with other manufacturers without changing his whole operation, his 
whole line of business, his equipment, and everything else. He has one 
source of supply that he must sell for, and he has no opportunity to 
deal competitively with that source of supply. 

This bill tries to put him on a little more even basis as to the speci- 
fication of the contract that he signs, so that there will be some yard- 
stick on whether he performs that duty. 

Now, I see nothing wrong in the Congress advocating clarity in con- 
tracts and specifications in which anybody dealing with a single source 
of supply could operate. The farmer is lucky. He has lots of sources 
of credit supply. He doesn’t have enough, and he doesn’t have enough 
that are inclined to help the farmer at the present time, but I am not 
going to get into that. 

Mr. Hatvorson. It is a very diflicult place to draw the line, but there 
are all kinds of contractual relationships where people don’t have 
much choice, or many alternatives, and to get the Government into this 
whole field of giving the underdog a levislative foothold or advantage 
is a matter that would put the Government into business probably 
more than most people would want to see. 

Senator Monroney. But all this says is that the contracts must 
have a clear set of specifications and not have a clause at the end 
that says “as the factory shall determine.” They are the prosecutor, 
the judge, and the jury in this matter. But any farmer that signs a 
note is going to know what the terms of his loan are, and when it is due: 
he wants to know what interest, and all, and he can’t be told that 
whether he needs the money or not the bank can say, “Well, vou have 
to take another $10,000 and pay us 10 percent a year on that $10,000.” 
This clarity of contracts is a thing that I think is in the interest of 
everybody, the consumer, and ever Vv body else. 

Mr. Harvorson. Well, this could get into the whole field of labor 
relations, and each employee might think he is at a great — an- 
tage especially if he doesn’t belong to a union. You could therefore 
get legislation that would require that every labor contract is to have 
these specifications, and before the labor contract with the individual is 
canceled it has to go through all of this machinery, and if we applied 
that to all of the various kinds of contracts that exist in our economy 
I would be fearful of the results. Maybe I carry the fear too far. 

Senator Monroney. I think you carry a lot of fears too far. 

Mr. Hatvorson. Possibly I do. 

Senator Monroney. It would seem to me that the very thing that 
you seem to want to protect, you are advocating be allowed to go—the 
very clarification of contract, as simple as that is, or another provision 
that you criticize, to provide for an orderly method of liquidation in 
case of termination when a man has been cut off. 'T he factory has can- 
celled him. He doesn’t have any more income coming in from that 
business. It merely provides that in the event of liquidation there be 
an orderly system to protect the man’s equity to some degree. 

What is wrong with allowing that? 

Mr. Hatvorson. There is nothing wrong with that, but I am afraid 
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the effect is to make it difficult or strenuous for a dealer to terminate 
a contract. That would be another matter. 

Senator MONRONEY. The only difficulty is that the contract orig 
nally has to be written with specifications so the dealer will know 
why he is being terminated, instead of a general “at the pleasure of 
the factory.” You wouldn't like to bana a farm foreclosed at the 
yleasure of the banker; would you? 

Mr. I1atvorson. No. 

Senator Monronry. And the economic death sentence to a farmer 
that is foreclosed is in the same category as a dealer that is terminated 
without any standards as to what his specific duties were in the per- 
formance of that contract. 

Then, furthermore, in the event of foreclosure of the farm, the farm 
has to be put up for sale to the highest bidder. The dealer ae 
have that privilege. Whatever his assets are, $118,000, which is the 
average, or $500,000, he can’t sell to the highest buyer. He has to 
sell to a man that the factory will approve, and the testimony count 
less times in this hearing showed that the dealers took losses of 25 
and 5O percent in their assets bee ‘ause they were captives even 11 
liquidating their assets. 

Mr. HALvorson. Well, I find that many of these things that you 
are saying I can’t help but agree with as a very appropriate con 
sideration, but we have seen at times where the legislation is used 
for purposes far beyond the legitimate purposes, and I felt that at 
least it would be ap propriate to express those fears here, and if 
possible, that the committee would then set the record straight in the 
committee report, or even otherwise to make sure that this isn’t used 
in such a way as to tighten the monopoly, you might say, or to creat 
amore par ti: al monopoly. 

Senator Monro? NEY. You perhaps rec: oe ccmnenes t that you are, 
the thing that led to the passage of the Antitrust Act: tandard Oi l’s 
domination of the market, and the way they Cae he market 
was simply by going in and cutting the price for the moment i 
localities to a disastrously low price to drive out the independent 
competitive system, and the Congress felt so impelled by that that 
they enacted the antitrust laws against discrimination, and things 
of that kind. 

Now, — bill is aimed at preventing the loss of ul 





ie competitive 


situation by discrimination, coercion, and many of the same things 
that led to the passage originally of the Antitrust fe t: and to turn 
the Antitrust Act around to work against the very small business 
community and small dealerships that the act was design ed to assist 


in the first place is a complete distortion of the philosophy of the 
Antitrust Act, I think. 

Mr. Hatvorson. Well, I certainly agree as an economist with the 
evils of the discriminatory price polic: y to drive out a possibly more 
efficient competitor. Our concern is to make sure that this k cislation 
or other legislation will not tend to make some other rule of survival 
other than efficiency and willingness to serve the public well at the 
lowest possible cost. 

Senator Monroney. You never sold any cars; have you? 

Mr. Hatvorson. No: I never have. 

Senator Monronry. Have you had any salesmanship experience ? 

Mr. Hatrvorson. No. 
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Senator M« NEY. WI hen you state now we have ~~ adver- 
tising and cars are « to be easy to sell, I think 1 it is a complete 
oversimplification. ee ae sell a can of peas off raged by purchase 
pl . You havea No. 9» CAI oft ne sand you sire 2 conte une der A. & P. 

; t 


or Safeway, or something, but I know of nobody. and I have seen an 
wt lot of dealer that ever felt that television did any more than 


eet 2 prospect in the front door. You still had to sell the man, and I 


kx if ilways going to be that way. A car isa many splendored 
It ha 0 le points t vat there is alway S coing to be 

= petition. and the selling cannot be on television. 
J h you would see some of t e television ads that I have seen. 
You dealer st ling up with a ball bat and he knocks the wind- 
ft *-and he says “Joe Blow, Dodge dealer, doesn’t give 


( ind buy vour ear.” Now, I don’t think that 
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ir. TiAl \ Pha 5 no e kind of advertising that I have 
\l there ] Su h by loeal dealers. 
part, and from the standpoint of my own friends, 
! ry few automobile salesmen out pushing 
. MI e of the troubles, too. There 
y t ) { re l } hee noucn 
Ir. Hag ked well { blv too well. and we 
t ) i W116 f ) tO cd hate 
{ \ 1 | ley vill do 
1 | t the mcere ted in if 
. \I . ( o1 1} 1] points of 

f ere wa he fact that the auto) 

! re 4. rht become the legal ea 
the dealer’s desire is to sell less and 
It plete reversal of everything I have found 
& ths of studying this automotive situation. The dealers want 
to sell more l beca » that s primarily where they make their 
money, | the last in in the world that would want to sell fewer 
call the automobile dealer. That is their lifeblood, and to sav that 
they would so restrict the market to create an economy of scarcity so 
that they could charge more on the unit of sale is disregarding com- 
pletely the competitive situation that exists in this countrv between 


12.000 dealers. 

Now, on the other hand, if you ever get to a concentration of two 
manufacturers, or three, then it would be possible with complete 
domination of the market betwee those three, to sit down at tl] 1e 
Detroit Athletic Club some day and sav “May vbe we are produc ing too 
many cars, and maybe we can make more money if we only produced a 
fraction of those.” Then vor would have what could possi ibly amount 
to, if they were ever to do that, this thing that you fear the dealers 
would do. You could never as the dealers, 42,000 of them, to ever 
reach that point 

Mr. Hatvorson. If you are concerned a great deal with the prob- 
Jem of monopoly in the automobile industry, I feel that the approach 
of this hearing is very ae that that isa vie problem which should 
consider a number of other alternatives than this kind of legislation. 

Senator Monronry. Well, Senator O’Mahoney’s committee is study- 


ing carefully the antimonopcly features. The features of monopoly 
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come into this matter of overproduction only as a part of the reason 
for the distress today in the automotive industry. 

Now. vou talk about high dealer profits. You heard the presid f 
of the NADA testify that it is elght-tenths of 1 percent for ( { 


nthe red. I venti re to LV. fo. Lie auto 


{ 1 . ] 
quarter, and it Is POoINng to ve 
i 


mobile dealers for the year’s operation. 


r . a ] 7 ct ¥ 
Mr. LLALVORSON. here POSSIDIY are a good number of ent 
dealers that are trying’ new and bette? methods that are ma ng 
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aS had e dealers will be ee Lay ] 
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Senator Monronry. May I say that I think vou would 1 
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to bankruptcy at the lower community level of independent, free 
enterprise business, but it would also put hundreds of thousands of 
people walking the streets of Detroit and other places that supply 
Detroit because of that failure to estimate the reasonable absorption 
of the market of the product. It is just sound business that the cal- 
culation of the market’s ability to absorb should have some bearing 
on the production. 

Mr. Harvorson. Yes; and I think the manufacturers take that into 
account, but what I am basically afraid of is that such a provision in 


the law would make an ideal situation for dealers too by tacit under- 








12S0 AUTOMOBILE MARKETING PRACTICES 


standing—and it wouldn’t take much intelligence for the dealers to 
figure that out—that if they just took fewer cars, and if the manu- 
facturer could do nothing about it, eventu: ully they could build their 
margin way up again. 

Senator Payne. Now, Mr. Chairman, I have remained rather quiet 
here because I have a very high regard for Lloyd. I have known him 
for quite some period of time, and I also have a high regard for the 
organization he represents. But let me just say this to you, Lloyd. 
I don’t think you have ever been in the car business; have you? 

Mr. Harvorson. I certainly have not. 

Senator Payne. Have you ever been in the farm-tractor business / 

Mr. HAtvorson. No. 

Senator Payne. Well, they are quite comparable, and I speak from 
experience. Let me tell you that there is no car dealer that I know 
of that endeavors in any way or would ever endeavor in any way to 
lower the number of units they would try to release in his normal 
channels of trade in order to cet a higher protit, because, in the first 
place. lt would be an impossibility for the fe llow to do So. If you hs id 
heen in the business, Ll vd, you would know the tremendous overhead, 
first of all. that a car dealer has to be faced with before a car even 
comes in the door—in the way of personnel, in the way of equipment, 
in the way of the parts, and in the service that he renders. 

Now. seco} diy, I think it would be an enlightening thing for you, 
or anybody that has any question about this particular problem—and 
in a minute I will get to the bill itself—I think it would be enlighten- 
r for you or any body else t that has any idea about this matter to 
perhaps spend a few days in a dealership and watch the van of cars 
come in and see what happens to that car in a franchised dealer’s es- 
tablishment before that car 1s put on to the floor and is even ready 


inder comn only accepted terms of customer acceptance. And then 
see what happens to that same automobile during the entire period 
that it is driven under the warranty that is provided by the manufac- 
turer. Then take and evaluate the cost sheets showing what that 


dealer—who is trying to meet his obligation to the consumer and to 
the public—is faced with in connection with the so-called profits that 
some people seem to think an automobile dealer makes because of the 
difference between his list and his wholesale cost. 

Now, let me also give to you the case of the franchised and author- 
ized dealer who has provided the stock and provided the equipment— 
and, believe me, it is expensive equipment, too, in order to give this 
proper service—who has Mr. A, who is not a client of his but of an- 
other franchised dealer, come into his shop in order to get warranty 
service because of the fact that he happens to be on the road, or 
outside of the home area. Find out what that dealer who has pro- 
vided this type of service does in the Way of reciprocal work for this 
other dealer in order to keep the manufacturer’s car on the road and 
the customer satisfied so that he can run, and see how many dollars 
he gets of new money for every dollar that he has to spend in the way 
of service that > renders to that particular car owner. 

Now, I know it happens the same way in farm machinery, too, and 
they work on a pretty low margin of profit; and I have seen some 
so-called supermarkets spring up in the farm machinery end of the 
business, but I have had enough experience in talking to some of the 
farmers to know that the fellows that I talk with up my way aren’t 
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too happy when they want to come down and get some blades, and 
they want to get some parts and equipment, and perhaps their power 
lifts have gone out of commission, and they go to the supermarket 
and try to find out if he won’t give them a little service. No, he is 
too busy, but you go over to so and so who is the authorized Interna- 
tional dealer, or the John Deere, or whatever it might be over here, 
and he will probably take care of you, and sure enough he goes over 
and that fellow. because he is a franchised dealer and takes pride 

his product, does see to it that that farmer gets back so that he 
‘an continue his operations on the farm. 

Whether you are talking automobiles or tractors, you are talking 

about specialized equipment of a type that is actually dangerous to 

the operator unless it receives the best in every way possib le. When 
you are t alking about flatirons, when you are t: alking about television 
sets, when you are talking about roto- broils and mixers, and so forth 
vou are talki ing about items that run into very few dollars in total 
cost: _— if it is down in the service shop, it is a little inconve ae nt, 
but you aren’t suffering too much, but when you want a piece ' 
me nt to tr: a over the roa | Ww ith Y()) hors e power or more we ha eat] 

iat hood to get you safe and sound from point A to point B, or w hon 
you want a tractor to make sure that you x getting your land ready 
for cultivation and your crops planted, elieve me. every minute 
counts, and you don’t want to be upset by terse a oreat delay take 
place. 

That is where your franchised dealers come into play and give serv- 
ice to the public. Let me just say, as Senator Monroney mentioned 
here a minute ago, when you say that marketing practices that retard 
or slow up production in our economy are unsound, you could never 
have spoken truer words. The marketing practices that have been 
in effect th rough so-called superm rarkets and the types of retail out- 
lets that were formulated dur! ing the past 2 or 3 years when this situa- 
tion got into a production race, you found then and the record will 
show it conclusively, that that practice did retard and slow up pro- 
duction. It is showing up today—and the fellow that thought = 
was getting such a marvelous buy out of this little corner stand do 
here that was giving him an automobile at a reduced price is going 
to find out before he is through that he is the sucker, a nol ody else. 
He is going to find out, first of all, that the allowance that he thought 
was so wonderful on the car he turned in was used to pack the price 
on his car. When he gets around to turning it in again, he is apt 
to take an awful deflation from what he thinks his ear is worth; aa 
the price he is going to pay through the cre “clit setup when he financed 
his car—he is going to find again that all is not gold that glitters. 
With that I will stop right there. 

Mr. Harvorson. I think that was a very fine explanation. 

Senator Payne. Pardon me, I was going to mention this. 

Lloyd, I wish you would please take this bill. I am against any 
restrictive legislation. I think you know my record well enough. This 
bill, to my mind, is a fair constructive piece of legislation. It isn’t 
designed in any way to be punitive, to be restrictive or to do harm to 
anybody. As the chairman says, it lays down fair ground rules, 
providing a two-way street, and it doesn’t bind anybodv’s hands. 

It just asks for fair, decent treatment, and that is all that anybody 
can ask for—whether it is on the part of the manufacturer or whether 
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it is on the part of the dealer. But the person Iam primarily concerned 
with is neither one. I am concerned with the consuming public and 
the consum ng publi ~1n my mind, will get t he best deal from th Ss type 


of legis ition that they can Vel better than they could get under the 


existing practices in the past Z or 5 years. 

Mr. Hanvorson. There was a bill I think it was also before this 
committee—I know it was before the House committee—that would 
have sought to set up sort of exclusive territories for dealers and a 


number of dealers supported that and, in fact, I have the i impression, 
but I might be wrong, that the NADA supported that, and it seems 
that the only reason a dealer would support that bill would be -ieipamen 
he was afraid some bod} might come into his territory and sell a car 
at a little better bargain. 

ator Payne. Somebody can correct me if Tam wrong. You are 
talking about the territorial limits? 

Mr. Hatvorson. Yes. 

Senator Payne. I don’t think anybody from NADA came in and 
supported that at all. Somebody can correct me if I am wrong on 
that, because the dealers themselves are very much divided as to 
whether they think it is good or think it is bad. It was in effect a 
number of years ago al d then was thrown out of the window. I 
don’t know of that being in any legislation that is before us, is 1t ? 

Senator M NRONEY. No, there is no territorial security. There is 
hink any fair man 


this provision for the service responsibility, and I t 
would SAV That f CGeALe! is required ina very small town to maintain 
full service responsibility, that he should be compensated according 
to the number of cars that he is required to service for the factory—if 
they hold « it or req ire that that will be n WN tained, evel though 
] ] ] ] 1 1 2 a: : —. 
the cars are sold elsewhere and brought into his territory I think 
only the t] ne that will keep alive the service: the orphan cars 

of the farmers that are 50 or a hundred miles from the service station 
A! ( oO bet ot t] present vstem unless there is 
ma ed a fair means of co ting for the service end of the 
tT] 

N I] A M ‘ I { \ c With ve } tO tir | l } VY ol 
] or | sery [a Wililng to pay or good 
sel ( Cal rae ( O GO chine \ er Th inclirectly 
+] i f 1 wac aftart to ve the deale ich a 
mi { ould pay tor the ce out of the new ear sales 
11 \ l ar Vi Viodolt 

| Ch kx [ i Ol ul ite th It the { 1 etul is ha ‘ pos iblv 


treated the dealers so unfairly that this would be the only resort, and 
possibly it ecessary. If there is no sense of fairne on the part of 
the automobile manufacturers themselves—it would take me some time 
to come to that conclusion, but maybe it is a conclusion that I will have 
to rea 

Senator Payne. I don’t think you can say it is unfairness on the 
port of the automobile manufacturers, Lloyd. I think the thing that 
has happened is a vicious circle that has sprung up as a result of the 
very thing that you touch upon on page 6 of your statement. In other 
words, production, as such, outweighed and overshadowed the sound 
method of distribution that should have been in effect. The distribu- 
tion system we have had in the past in this country on cars and trucks 
has been a very fair, a very well founded one, and everybody has been 











pretty happy with it, and I think consist ) 
pretty reasonable range, considermmg what the pul ( ects 

to for the dollar that pene vetting t I 
\ | uy, I wish vou Ci uld VO Into a respe e dente } | 

la tew d Lys and wateh these cat ie ie 1] isee What hay} 

them, and then, unk own to: anybody, hi ve acl eto ha yr are I 
ne of these so called Supt rmarket Operallo ana see V oi ( ~ 
O at same car coming olf that van and landing in the inds of a 
tomer and what Mappens there in the Way of sery hoe en 
SO it. an will where the difference is in what they ! \ irgve 
pparently, but if you trace the transaction from t 4 ottom, I 
I] bet a dollar with you any time that you will find t] the legiti 


mate dealer has @iven you, in the lon@ run, a better buy for your 
poney ll of the way through than you think you have gotte1 from the 
otner fellow, because he uses some pretty sharp mercnal | snes 


Mr. IlaAtvorson. I ag 
the authorized dealer, but I believe that if he does a good job of in- 
forming the consumer of his superior service, and if it really su- 
perior and at the right price, that competition will bales 

tuation itself and we will not have to legislate out al Ly 
tice. Because if, as you say, the service is so superior, the consumers 
will know about it and t: ike adv: nntage e of it. 

Senator Payne. And I say, you ti ake this bill home and res d it ecare- 
fully and I think when you finish reading it, you won’t gate any 
fear that any of the things you express concern about happen at all. 

Mr. H{atvorson. I want to say this, probably in conclusion, that I 
certainly feel assured from the discussion that I have had with you 
Senators, and I have taken a lot of time, and you wy ve taken a lot 


methods. 
rree with you as to the high quality service of 


. | 
e care OT the 
} 

K aad rAac- 


of time to clarify this thing in our minds, and I feel if I haven’t con- 
tributed much, I have gotten a feeling of assurance out of this hearing. 
Senator Monroney. We thank you very much for ning before us. 


As I say, we welcome the criticisms. We are nan to explain, and 
maybe in the testimony we will find something that needs correcting. 
Phat is the advantage of the hearings. While we may disagree vio- 
lently with some of the testimony, we always welcome you, Mr. Hal- 
vorson, to the committee and are olad to have your statement, 

Mr. Hanvorson. Thank you very much. 

Senator Monroney. The committee will stand in recess until tomor- 
row at 10. We will meet in G—16. 

WI] hereupon, at 12:05 p. m., Monday, June 4, 1956, the subcom- 
mittee adjourned to reconvene at 10 a. m., Tuesday, June 5, 1956.) 
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TUESDAY, JUNE 5, 1956 


UNITED STATES SENATE. 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES. 
Washington, PRG. 


The subcommittee met at 10 a. m., in room G—16, the Capitol, Wash 
ington, D. C., Senator A. S. Mike Monroney, chairman, presiding. 

Present: Senators Monroney (presiding) and Wofford. 

Senator Monroney. The Subcommittee on Automobile Marketing 
will be in order. 

We have two statements. We don’t have copies of them for the 
press. I will ask the counsel to read them into the record at this time. 

Mr. Bussy (reading) : 


STATEMENT OF CONGRESSMAN Rosert L. F. SIKES, DEMocRAT, THIRD DIstTRICT, 
FLORIDA 


I appreciate the opportunity to speak on an important problem which has 
been under discussion before this subcommittee and which has reached unfore- 
seen dimensions during the past few years: The situation of the automobile 
marketing trade in general and that of the franchised automobile dealer in pat 
ticular. The serious plight of the automobile dealer in the Nation’s communi- 
ties today reflects the increasing difficulty our Nation’s small business is expe 
riencing in its efforts to survive in the general trend toward monopolization 
and restricted trade practices. As the result of this trend, small enterprises, 
the backbone of our national economy, which for many years suffered from ex- 
cessive Government interference and redtape, today faces an equally difficult 
problem in the struggle for survival. 

The story of the American automobile dealers is one of the outstanding and 
most striking examples in this struggle for survival. In fact, present market- 
ing practices on the part of the automobile manufacturers have made it neces 
sary for the franchised automobile dealers to bring their plight before the Con- 
cress where this subcommittee has been conducting one of the most thorough 
publie investigations of the automobile trade in almost two decades. 

Here both manufacturers and dealers have had a chance to air their problems 
before an objective audience. Although it has been recognized that much of 
the problem with which the automobile trade is faced today is due to stiff com- 
petition among the Big Three manufacturers, the real problem lies at the retail 
level where price concessions by dealers to move more cars on the market are 
now frequent and where there is too much pressure by the manufacturer on the 
individual dealer to accept quotas too large for his market. Consequently the 
dealer now constantly finds himself facing bankruptcy by being unable to move 
his car assignments fast enough into the hands of purchasers. Realistically it 
is the manufacturer who should accept the necessity to reduce the ever-increas- 
ing stock of automobiles now on hand. The dealer’s hands are tied as long as 
the manufacturer forces him to accept a certain quota regardless of the existing 
demand. This is true throughout the Nation. 

In addition to this practice, there are the questions of “bootlegging,” “phan- 
tom freight” charges, and territorial security with which the franchised auto 
mobile dealer is faced. When a dealer is compelled to resell a part of his assigned 
quota of automobiles to other dealers for reseale as new “used cars,’ some- 
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{ c ( ] obile marketing trade must be entirely w1 Yet this 
CeTIE ‘ l Unhealthy pi ces like t] ul mine the 
eVeE l ree th vut< ile dealer into bankruptcy so 1 . 
here evidence re e ¢ rt on the part of the automobile manufac- 
t ese problems a 1 this is why the automobile dealer finall 

hat cto Ce ress for relief 
Legislation to remedy the existing situation has been introduced. Yet enact- 
ment f such leg t ould not be nece iry if the manufacturers would 
show more go¢ Wi nd more responsibility and would revise their policies to 
nD e existil ! keting conditions Ieven though the competition among 
auton e mal s unusually keen, there is no excuse for unfair prac 
tices on the part of the manufacturer in his dealings with the franchised retailer. 
It ju Oo } } hi ( not enactment of legis iaitinn is desirable since it 
might tend to make the car marketing trade too inflexible and might also create 


strained working conditions which would affect the relationship between the 
automobile manufacturer and the dealer, on the one hand, and the customer, on 


he other hand If the omobile manufacturers will take a more realistic and 
less selfish attitude in their ee eee as they exist in today’s auto- 
mobile marketing trade, all of » problems that have been discussed here could 
be solved without recourse to enactment of legislation. It would indeed be a 
gn of weakness if a proper solution could not be worked out along the traditional 


lines of our Nation’s economic know-how and ability. Now that the hearings 
have thrust the problem more prominently into the open I trust that prompt 
he manufacturers in time to prevent develop- 


action may be forthcoming from 


ments of a more drastic nature, 


Senator Monn NEY. We have a letter from Dan Zan sky & Dickey, 
attornevs — the National Independent Automobile Dealers Associa- 
tion. which I will ask counsel to read. 


Mr. “Br BY. This sa letter dated June 1, 195¢ }, and addressed - 


Hon. A. 8S. MIKE MONRONEY, 
Chairman, Subcommittee To Study Automobile Marketing Practices, 
Senate Interstate and Foreign Commerce Committee, 
Washington, D.C, 

DEAR SENATOR MoONRONEY: This firm is general counsel of the National Inde- 
pendent Automobile Dealers Association. From time to time during the past 
few years we have testified before your committee and written to it on various 
bills that have been introduced with respect to various problems involving auto- 
mobile dealers, particularly the so-called bootlegging problems. 

We have just received a copy of 8S. 8946, on which we understand that hearings 
are to be held June 4, 5, and 6 

We are directing our comments to subparagraph (a) (2) of what would be 
incorporated in 2 F ederal Trade Commission Act as section 17. As we under 
stand that halle it would be an unfair method of competition and an 
unfair act or practice in commerce for a franchised dealer of automobiles to 
sell a new motor vehicle to anybody other than another franchised dealer of the 
me market for resale as a new motor vehicle without offering it back to the 
manufacturer at the price paid for the automobile, and it would be an unfair 
method of competition and an unfair act for the manufacturer to refuse to buy 
it at that price “under a plan adopted by such manufacturer which is equitable 
to all dealers and consistent with the financial resources of such manufacturer.” 

We have been obliged to leave the language of the final portion of the para- 

I ; ly, we are unable to paraphrase the language, not 
knowing exactly what it means or how it is intended to operate. Its vagueness 
and generality raises, in our opinion, many questions that could create im- 
measurable problems 

We are not primarily concerned, however, with semantics or the niceties of 
language. We are deeply concerned, as general counsel of the National Inde- 
pendent Automobile Dealers Association, with the concept of the paragraph. 
Apparently it is felt by the sponsors of the legislation that all previous attempts 
to resolve the so-called bootlegging question should be discarded and a new 
approach adopted. This new approach is still the same one wearing different 
clothes. It imposes a restraint on the alienation of property by one who has 
legally obtained title to the property, almost completely unknown in any other 
situation except those involving health. The sale of narcotics is regulated; the 
persons who can purchase alcoholic beverages and tobacco are also restricted. 
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rhe put the sale of automobiles in the same category as these products w 
at the same time imposing a Similar restriction on a kit 

1 mechalt ical equ pment lS, in our opinion, discrimination with t re r 

tification 

In our opinion, if subparagraph 17 (a) (1) of the | 3 reed 

ns which would eall into play subparagraph (a) (2) would \v 

ppeatr 

Also, in our opinion, the dealers who happens to have an oversupply, 
1 condition would still exist, would be at the mercy of the manufacture I 
ear that the price the manufacturer has to pay to repurchase the 

e price paid by the dealer without any regard to the expenses incurre e 
ealer Is this the protection the dealer wants and its entitled 1 ? ITs 

to be obliged to absorb this additional expense not thst ding 
recoup all or part of that expense if no restraints are imposed upon the 
In our opinion, subparagraph (a) (2) is completely unnecessary and can have 


he effect of price maintenance all to the ultimate detriment of the b 
whose welfare and interest should be uppermost in the minds of 
lawmakers. 
\t this point we would like to close with a statement we have previously made 
ther legislation that has been before this committee concerning the same 
problem. 


Che American people have a right to buy their automobiles—new or used 


from whatever dealer offers them the best deal The fact that there is now a 
iver’s market rather than a seller’s market does not warrant the Federal Gov 
ernment’s putting a protective umbrella over the industry or any segment of 


the industry at the expense of the American people. We feel that our country 
was founded on a principle of liberty and of freedom of choice in the market 
lace We further feel that the economie strength of our future lies in the 
dvancement of free and competitive enterprise—not its restriction ro create 


a monopoly through legislation is in direct opposition to our great antitrust 

If the proposed legislation is not in the publie interest, it is our opi n that 
Congress should not allow itself to be used as the pore etor of 5 cinl interests 
it the expense of the American public 

We respectfully urge that your committee not approve the passage ¢ he } 


ised section 17 (a) (2) of S. 3946 
he spectfully yours, 


National Independent Automobile Dealers Association 


Senator Mowronry. Thank you, Mr. Busby. 

We have as our witness today Mr. Wilham Hl. MeGaughey, vice 
president of American Motors. 

We appre late your taking your time to come before this commit ee, 
In the past you have been very helpful to us in outlining son f the 
ery progressive dealer relationship programs that you and your 
OmMpany have instituted and envaged in. We feel that as mu 
nv other witness, Mr. Romney’s appearance at the opening of 
hearings was most influential in charting a path to better deal 
factory relationships which were very sorely needed. 

We would be glad to have you proceed in your own w 


STATEMENT OF WILLIAM H. McGAUGHEY, VICE PRESIDENT, 
AMERICAN MOTORS 


Mr. McGavucury. Mr. Romney would have liked to have been here 


today but it wasn’t possible for him to work it out, Senator, on ler 

short notice. But we are very much interested in the work of this 
yriimnittee 2 1c fee] that if has made some cons de} ible ree" ry h 

ments in the retail held, and we are oly | to cor perate in anV Wav 
@ Cal to help develop t better understanding of the mad 
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On the specific bill, S. 3946, we are concerned about several pro- 
visions of the bill, and we would like to call them to your attention, 
call our concern to these provisions from our own particular point 
of view. 

On items 1 and 2 of section 17, they appear to convey the intent of 
correcting by legislation the overzealous ictices of some representa- 
tives of motor vehicle manufacturers in the distribution of new auto- 
mobiles, and the redistribution of these products in irregular chan- 
nels by some dealers. 

As Mr. Romney pointed out, Senator, we do not condone either type 
of practice. As far as our own company is concerned, neither our 
company nor our dealers face much of a problem in the bootlegging of 
American Motors cars, but we are quite concerned and have been 
affected by the bootlegging of competitive makes. Mr. Romney previ- 
ously pointed out to this committee that we believe American Motors 
and its dealers can work out our marketing problems without specific 
legislation. No element of compulsion exists on the part of the fac- 
tory in its relationships with our American Motors dealers. Dealer 
sales projections and dealer _— rs provide the primary basis for the 
establishment of factory raw material releases and firm production 
schedules. Under our aals practice, should our dealers indicate 
they are going to order cars and we buy raw material accordingly and 
put the cars in the schedule, there is nothing to prevent the dealer 
trom withdrawing or reneging on his order, and as a result, we some- 
times experience a costly imbalance in our raw materials supply or in 
our finished stock of cars. 

Therefore, we do not favor the imposition of any additional un- 
certainties into this system, which would result if the factory were 
obligated by law to buy back cars in dealer stocks. These cars have 
been ordered by the dealer and it would be inequitable to require the 
manufacturer to assume practically all the risk in the retailing as well 
as in the scheduling, building, and wholesaling of new cars. A manda- 
tory procedure of this type, we feel, would impose a prohibtive finan- 
cial liability on a company such as ours. 

Now I might add, Senator, that we are not particularly reassured by 
the phrase “consistent with the financial resources of such manufac- 
turers.” The reason we are not reassured by this phrase “consistent 
with the financial resources of the manufacturers” is that we are not 
only in the automobile business but, as you know, we are in the plas- 
tics business, the appliance business, the defense business, and so on. 

We don’t know whether this phrase is intended to be confined just 
to the automotive end or to the corporation operations as a whole. In 
other words, it is conceivable that in a particular period we might be 
losing money In the automotive end but making it on the appliance 
side or the plastics side. 

Now, over the years we have actually sold 214 times as many ap- 
pliances through dealers as we have sold new cars, and we feel that the 
appliance dealers shouldn’t have their end of the business penalized to 
aid dealers on the automotive side, so that is one reason we feel 
that 

Senator Monroney. It . all in one corporation; is it? 

Mr. McGaverry, Yes; it is all under one corporation. We feel if 
this legislation is adv: ok you might give consideration to that par- 
ticular differentiation. 
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Regarding provision (3), American Motors and other companies 
recently made generous adjustments in their warranty plans. Our 
dealers experience no inequities under our plan, and we see no need 
for legislation. 

As Mr. Romney pointed out in his January 19 testimony, American 
Motors does not believe enactment of regulatory laws in the area of 
franchise decisions is in the best interest of dealers themselves. He 
expressed the view at the time, however, that it would be desirable for 
the dealer to have the right of final review by an impartial and un- 
prejudiced group In dealer cancellation cases. 

Ile pointed out, you may rec all, that he felt a dealer cancellation 
was an economic death penalty, and certainly something of that im- 
portance ought to be very seriously considered before final action was 
taken. 

Since this testimony, American Motors has established a review 
board consisting of representation from dealers as well as high-rank- 
ing factory personnel. 

The dealer representatives, therefore, can reflect the viewpoints of 
dealers and balance any possible tendency of factory officials to over- 
look pertinent elements. 

Conversely, dealers are capable of recognizing the shortcomings of 
fellow dealers that are contrary to the interests of dealers as a group 
and to the joint interests of factory and on rs, 

As Mr. Romney said, dealers will find the judgment of their asso- 
clates and our top officers superior to Sica of administrative 
oflicials of Government who inevitably must operate in a political 
rather than an economic atmosphere. Decisions influenced by politi- 
cal considerations rather than economic considerations inevitably will 
lead to ‘efficiencies and reduce customer benefits and economic re- 
wards for all. 

Now due to the periodic review of our dealer franchise, which we 
work out in these dealer advisory committees in an effort every year 
to try to keep the franchise on a practical, fair, and equitable basis, 
and due to the fact that we do have this review board, we feel that 
we can catch any possible inequities. 

Now I might point out that yesterday we talked by telephone to 
the heads of our two dealer advisory committees and read this state- 
ment to them, and both of them agreed that through that device— 
through the review board—we are able, at least in our own company, 
to catch inequities and stop any possible injustices in the franchise. 

Our company believes, therefore, that the general establishment of 
effective review boards would make it unnecessary to seek legislation 
of the type called for under provision (4) 

We are strongly opposed to provision (5) which would require the 
manufacturer to assume legal responsibility for liquidating the assets 
of a terminated dealer. This section appears to require the factory 
to come to the aid of the dealer regardless of the dealer's own conduct 
x the extent to which he may have breached provisions of the fran- 
chise agreement. 

furthermore, we believe it is unsound and grossly unfair to require 
one party to “bail out” a second party who may have entered into con- 
tracts, leases, capital expenditures, and other commitments without the 
knowledge or consent of the first party. In other words, we feel we 
have no desire either to acquire or to help liquidate all types of equip- 
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ment regardless of whether the equipment might be germane to the 
operation of the dealership or not. 

Such a provision, 1 oul estimation, woul ad encour: age some dealers 
to make commitments beyond their normal financial means, and to 
1 business caution. If the dealer realizes 


1 it financial pen ilties for his muprudet ice will | ye mitio: ited by the 
rescue party from the factory, he may well ease a in the applic ation 
of his business judement and fail to exert the self-dise ipline that is 


necessary to operate any sound and profitable pacar 

In summ ry, we do not favor passage of S. 5946 because of the sev- 
eral provisions that would be harmtul to the interests of dealers, fac- 
ub] Cc ve) erally. We are concerned that legislative restric- 
{ led for in the bill could result in new conditions that would 
be far more onerous than the old. 

Furthermore, we believe that the power of voluntary action mani- 
fested in the automobile rebates durin he past 5 months has ma- 
terially improved the marketing auate. “has resulted in a stre nethen- 
ing of factory-dealer relationships, and has made it unnecessary at this 
time to have additional legislation in this area. 


And: izain we — ulvice of Mr. Grohmeyer, of Indianapolis, 

0 is head of thi Na lealer advisory board, and Mr. Hermann of 
| etl . WhO the udason dea e a sory onTC And 1e V 
uc « Hudsor ler advisory board, | tl 
feel that, as far as our parti cular company is concerned, that there 
are no mnjor problems on aan th it we can’t work out together, 
that we do have an effective  anidiiar elation. and that they feel 
that there is no legislation needed, as far as their two grou ps of 


dealers are col cerned. 

We feel that need for further legislation has been entirely obviated 
by the excellent work of this committee in shedding leht on unsatis- 
fac tory practices in the trade. by sO doing, your committee has sue- 

ded in helping to bring about a searching reappraisal that has 
resulted in important corrective actions within the industry and 
=. in ap yroved atmosphere 

Sen * Monroney. Thank you very much, Mr. MeGaughey. We 

ipprec late the comptlihn tS yo pay ale nasce RG We would like 
to share wh itever credit there 1s wit ithea itomobi le deale rs themse lves 
and also with progressive leaders shi pw ithi n the industry, such as that 
which has been displayed by Mr. Romney in many of his dealer plans 


l } ; 
and dealer programs 


In your testimo} \ vou dwell o Vour opnpositl on almost completely 
on paragraph 2 and paragraph 5—the sell-back and the buy-back 
provisions of section 2 and the dealer cancellation clause. 


Mr. McGaucuey. That is right. 


Senator Monronry. We had testimony yesterday that there is 


in dealer inve ntories some 910,000 new cars | believe that was the 
testimony overhal oine the market today, omewhere around DO to 


60 percent above the normal dealer stocks. Do you feel that that over- 
nang’ is also represel ted in Americal 1 Mo tors products? 

Mr. McGavucury. We had some, yes. 

Senator Monroney. Would that be a typical amount, or do your 
dealers not have a little better control over their inventories since they 
have not perhaps been so heavily loaded on stocks as have some of the 


deal rs of some of the Dia») cars 
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Mr. McGaveury. Well, as you know, I can’t speak for the big 3 
eituation because I am not close enoug rh to the detail of their opera- 
tion. but I think it would be a fair assumption to say that Iludson 
dealers and Nash dealers are in better shape than some of the other 

ealers, for this reason: They do project their orders, but if the 
market 1m their area should change before they wetu lly have to hrm 
up their orders, then they ean cancel back on them, you see. 

“Now that has succeeded in American Motors prod ne more cars 
in a given time than the dealers have taken. As a result, we have 
taken the financial “rap,” so to speak, for t 
put these cars in WeRSHONEER and put them under cover and other- 
wise keep them until the dealers feel that the y cou ld merchandise them 
in their own communities. Now, whether that 1 true of other 


} 
I 
] 
| 


~ 


ie Inventories by havin: 


companies or not. I wouldn’t want to @uess 

Senator Monroney. But to smooth out your production schedules, 
vou tend to warehouse some cars and hold them in reserve agvalnst 
future dealer orders ¢ 

Mr. McGaucuey. That is right. 

Senator Monroney. You level out the ups and downs? 

Mr. McGaveney. We tried to do that; yes. That is one of the 
things we try to work out through these dealer advisory committees. 

Senator Monroney. Well, I appreciate that very much, and in tl 
first page of your statement, with reference to paragraph 4, you say: 


18 


Neither our company nor our dealers face a problem in the bootlegging of 
American Motors cars, but both we and our dealers are grave ly concerned with 
the bootlegging of competitive makes. 


In other words, you have not been faced, cero ¢ to a very minor 
degree, with the | ootlegging of Hudson and Nash 

Mr. McGavueney. That is right. 

Senator MoNRONEY. But when bootleg practices are engaged 1] in 
communities where your dealers are located, and ridiculous types of 
advertising, blitz sales, and $100 off of list price and $1,500 trade-in 


and things like aes that are the byproduct ot bootle cong, are used 


for other makes by the big three, it has just as damaging, if not more 
damaging, an influence on your dealers ¢ 

Mr. McGaveuery. That is absolutely right. It can demoralize the 
market - make it terrifically hard to compe te. 

Senator Monroney. Therefore, bootlegging. although your dealers 
do not engage in it, and your factory does not condone it, makes you 
an innocent victim of that practice. 

Mr. McGavue6ney. I don’t want to imply that there have been no 
Cases ot Hudson dealers or Nash dealers bootlegging, because I am 
sure there have been. but the point is that it is no problem to our 
dealers because it is in such isolated cases that it hasn’t affected them 
However, you take a city like Indianapolis, for example, which is not 
too far from Detroit and from Chicago. Apparently that has become 
quite a bootlegging center. Our N: ish dealer down there is harrassed 
all of the time by these misleading advertisements of excessive dis- 
counts and phony claims and under-the-table trades, and so on. 

Senator Monroney. Therefore, you, American Motors, and your 
dealers, become the innocent byst: unders that get hit bya wile l runaway 
market pr actice ? 

Mr. McGavucuey. That is right. 
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Senator Monroney. Therefore, while the provisions of this act 
which are designed to assist in the preservation of the franchised- 
dealer system—and if the franchise means nothing to the dealer, as 
was threatened last year on the major products, when everyone else 
had as good ase lection or better than the franchised dealer might have 
at the opening of the season from his factory—anything that would 
tend to reestablish and continue the economic possibilities ofa healthy 
franchised-dealer system — in effect, redound to the benefit of 
your own dealers: would it not? In other words, we are looking at 
the whole automobile cducaay, and while you are not plagued with 
this problem, you admit quite frankly that it has serious consequences 
to your deale rsh Ips ¢ 

Mr. McGauGHey. Ab olutely. 


Senator Monroney. But to try to find ways of at least ime] oratines 


this breakdown in ethics and phony merchandising practices that this 
system has stin lated, the treatment, as far as your company 1s con- 
cerned, m o}it he worse than the disease: is that it ¢ , 

Mr. McGaucuey. I think that is one way of stating it. I think it is 

mint ot 11 foment. Senator, as to whether vou can correct 1t more 
effectively rou! legislation or through voluntary action. 

Now I sincerely believe, and our dealers report and other dealers 
report that ive started your hearings on January 19, there 
i letup the bootlegging. Sure, it flourishes quite widely 

ul ! 0 be b gY cor) ted 
} ( { mirt oT 
the o ( nol ition in the 
{ 
| Ol ( ! 1 { t he « mpanres ive 
! ( NuUVe ped ¢ e The 
N¢ s ) Dil that the boo eooing 
{ in it b n the past 
d quite prevalent im the 
( Yr O} \Ir. Ror ( = Th 
f ( ral eX nation tiie elf-evalua 
1 | rt n | ESE buses pointed out in 
our dealer lation might . 

N ¢ 1 ips ¢ lv time will tell as to thi reform 
movement or con vement in the industry. whether it 
going to be enduring or whether it is temporary. We feel that then 

a 1 nee t it ean be corrected by the companies themselves 
working with their deat on it. 


senator Monronry. Well, I think very decidedly the dealer-factory 
relationships have been improved by 1 
eood faith on the part of the antomob le manufacturers. The result- 
ing bill here is not a desire to express distrust or lack of confidence in 
the reforms that t] e\ have made, but Pp haps to protect them agi Linst 
having to abandon this new climate by, perhs Ips, the competition of 
one who would not go along when you come into a very tough market 
situation. 

Now, you and I both know, and I think the whole industry knows, 
certainly the dealers know, that this is a tough automobile vear. 

Mr. McGavenry. Absolutely—one of the worst. 

Senator Monroney. It is one of the worst. As we come down tothe 
market cleanup period on the old models the more distressed the busi- 
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ons whieh { eredit t tO 
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ness conditions are within that business the more you are apt to find 
a return to types of selling that would again throw you back into the 
morass that you have recently come out of. If that should happen, I 
would think that all of the gains, although captain awarded 
to the dealers, might, in a hot competitive race, go by » boards if 
one factory should choose to break Over. It IS aie a when 
these cars pile up and the sales go down, to expect men to continue 
unless the ground rules are the same for all. In other words. this is 
a “many splendored thing” that the automotive manufacturers have 
clone, but it is a Case ot whe re eve rybody has ha le I) OWlh Grou 

rule ° That is fine SO long as the & ‘onditio ms are vood, but te rotect 
the smaller seement of the automobile manufacturing industry 
is what we are vitally concerned with, I assure you. We want ft 
competition live. We feel that the new movement of new per 1) 
COMINE in with hew ideas 1s what has made out may 
only in automobiles, but everything else. We feel that vou 


company might be the first victims of a competitive race ould 
et completely out of cs and result aga nthe wides} 
ling of automobiles through bootleg ¢| ( . 
\s vou, vourself, have testified, if hurt - 
| ! Wii n be verve tolerable \ ( 
i ¢ } { ryV< } vara { 
Ney) Ive oO? r ot l \ 
I Woll ln \ \ t i! ’ 
l 1 ct ile) a) } | 
nn} i 
; oui pete A | 
i i that sonn Tt thre ( Da ( 
pian, ad i su to 
1; n ft france] | 11e] \ ) 
of mecha , } oly ¢ ] \ 
' move ! ef] TIVEL\ } c \ 
rey 153 prohibit y tl hoot | ' 
| ini ? oO 1) 1) hye rye” yy r) 1 : 
really an ageney with mod tr 1" ( 
cial or legal responsibility for the acts of , t. 
erally, the automotive dealer is the agent of the to 
ie reattached to its legal responsibility. 
Wouldn't you think that is sort of a reasonable statement 
Mir. M GAUGHEY. I think it is a reasonable tel nt,and It nk 
iv goals and ours are identical. We would like to see the | S 
estored to a healthier state. and we feel that bootlegging | heen 
— and soc lally unsound, and that it omething that must be 
Cl “Lup if the fi ranchised system, as we know it, is to prevail. 


‘ene: our only cditfere nce of op INION,. | be] eve, is In the part eular 
approae ‘h to doing it. We are quite concerned about this one | Uy- 
back provision because even though one of the larger companies has 
offered something similar to it I think there is a vast difference in the 
financial resources of our company and the company that made the 
offer. 

Senator Monronery. Well, that was one of the reasons why we put 
a saving clause in there, so that, in any event we would not work a 
desperate financial hardship on the smaller segment of the automotive 
industry. We want to keep alive that competition. 
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Mr. McGavucury. We appreciate that. 

Senator Monroney. We are not wedded to any particular language 
I wondered if you had any suggestion for language that might further 
jualify the buy-back provisions within the financial abilities of the 
companies, 

Mr. McGaucury. Well. in so doing I want to state we are still 
against that particular prov ision. 

Senator Monronry. You would be against it in any event? 

Mr. McGaucuey. That is right. 

Senator Monroney. But if Congress should pass the bill we would 
like to have the vei \ best ady Ice. 

Mr. McGaucuery. Lap preciate that very much, and I would suggest 
in that connection that it be - ade cryst: al clear that you are referring 
nd of the business rather than the corporation as 

for our appliance dealers to survive, and they are 


to the automotive e 
a W hole. Oby iousl 


mall-busines pl too, operating In as many communities as our 
automobile dealers are, I think it is essential for their business to be 
prosperous, I think it is essential for the profits that are made in the 


appliance business to be plowed back into product research and new 
ideas and new conve! iences fot the housewife. If the applance busi- 
ness had to be pe nalized to support the automotive end of the business 
| think we would have an intole rab le situation In our owl company. 

Senator Monroney. I see the point complet tely. 

Mr. McGaveury. So that is one area in which we suggest clarifica 
tion. 

Senator Monroney. It would be improved if the financial area was 
limited to the automobile manufacturing branch of the corporation 
if it is incorporated as a manufacturing concern making other products 
as well # 

Mr. McGavenry. That isright. That is one reason why we appre 
ciate but don’t fully share your concern about our ability to survive. 
There are no doubts in our minds concerning the way our appli: ince 
business, our plastics business, and our overseas business is surviv ing. 
We hi ive a very stable corporation with a very stable future, but we 
would hate to see the other end of the business handicapped when 
i a is down. 

Senator Monroney. We are very reluctant to enact anything in this 
bill that would handicap the sm ie companies in their operation 
from making profits, securing the necessary financing at the very best 
possible rate. That was one of the reasons for the saving clause that 
we had in there. 

Mr. McGavucuery. Well, now, I would like just to make one other 
obse rvation so that you will understand the reason for our not sup- 
porting this particular measure. 

We do feel that just as the factory has to take risks in trying to 
anticipate what the market will be, how much they are willing to 
spend for new tooling and new designs, and the ordering of mate- 
rials in advance, just so the dealer takes certain risks in his own area. 
In other words, he — that he may be capable of selling 50 cars 
this spring. Well, it is quite possible that due to changed conditions, 
or due to some pe cane circumstances, he may only ‘be able to sell 
30 of the 50 cars, and we feel that it would be an unnecessary hard- 
ship on us just because the dealer would threaten to bootleg the cars 
unless we took them back to have to bail him out on that additional 





Le] 


he 
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20) cars that he felt that he could sell, There is where our business 
judgment and your business risks get into the picture. 

Senator Monroney. Well, if paragraph (2) stopped at a point 
for a dealer knowingly to sell other than to another dealer of such 
manufacturer, a vehicle for resale as a new motor vehicle in competi- 
tion with other dealers of the manufacturer, without first affording 
the manufacturer an opportunity to repurchase said motor vehicle 
at the price paid therefor—if it stopped at that point, you would 
see no objection to the language of the legislation, would you? 

Mr. McGavcuey. Well, 1 would have to study it a little bit, Senator. 
I am not quite as familiar with legislative writing as you. 

senator MONRONEY. This simply Says it should be an untair ft ide 
practice for the dealer to sell his cars toa hootlegee) or nontra ed 
dealer for resale without first giving the factory an opportunity to 


aispose ot the nh. 


I think that was the General Motors’ suggestion: That it should 
pe a permissive thine, that then the fa tory could aet o} ot act. 
according to its financial ability, and that it would certainly el ite 
the excuse many dealers use to justify hootlegeinge car Vii ey 
ould not otherwise sell in their territory. 

Mr. McGaucnery. We would have no objection to a per ve 
provision. It would be the mandators th) o» that we wiry | | 

~ vr Mont ry It we i not olu { { 
| ( I in obligation upon them (){ UTS \ 

( ul ] orp (| ( 
ld be absorbed bv the dealer. so he just ! f ordel { 
regard to his sales potential, and then think “If can shovi 
in torv.” 0 he loses ome mone \\ e] he enone 

( i d by t} same tole th f to | j ODI f ) 

\ i cal ! i territory | ea mate « ! 
be eto perhaps ca) pose of t em 

VI \i (TAUTGHEY Wel] | i PAM 1 } ( } 


! ._ ‘ j 
ACV rec, | think, by Creneral Motor . al 


That from then sta W\dipoint t eould have col derable merit | 
macgine, without knowing. | if heir own attitude o1 {1 oO} i 
fected somewhat by the salability of a particulaa \ 
Kereta dass Sane In other a <a D4) 

cuiar time. nother words, 1n some oT the recent vent WV \ neen 
rough, if ears are slow in New Eneland, presumably dow) Pexas 


they might be in real demand. 
Senator Monroney. Everything is in demand in Texas 


Mr. McGaucuey. The factory could make an arrangement of thai 
kind without having any severe financial penalty other thar » addi- 
tional freight. As far as other vears are concerned, | could see that it 
might be quite a strain even for a company the size of General Motors 
or Ford to have to take over any considerable number of cars 


Senator MonRONEY. But you have vot a peculiar relationship that 
doesn’t exist so much in your dealerships or your factory scheduling, 
because I am sure you operate a lot closer to the belt than they have to 

Mr. McGaucuery. We try to. 

Senator Monroney. The cars are not as much in demand and they 
are not subject to bootlegging if they are overstocked: consequently, 
your dealers probably are very eaut ious 1 their ordering si hedules. 

Mr. McGavucenery. That is right. 
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Senator Monroney. But if they handle a product that is sought 
after by bootleggers, then there is that temptation of a dealer, first, 
to overbuy, knowing that he can dump at any time he wishes to at a 
10 or 15 or 20 dollar profit—I mean profit above his cost—and get 
clear of the bank of the finance company that financed it. Your 
dealers perhaps cannot do that so well. 

So, in the first place, you are less certain in what the market will 
take in the dealer ordering. On the other hand, you also have less 
certainty of what the market will take by the major manufacturer’s 
scheduling since he thinks, “Well, we got 10,000 dealers, and supposing 
we are overstocked by a hundred thousand cars—that is just 10 cars 
to a dealer, and any good zone or sales manager can make them eat 
that many.” The dealer will usu: lly yield to the pressure to take 10 
extra cars at the clean up season when he might not want them. 

So your norm: ul law of manufacturing, by which a manufacturer 
without a strong agency relat ionship with dealers, would have to rely 
on the market abs orption to take the product, does not necessarily 
xist. You have got sort of a captive market with those dealers, even 
in the face of improved climate. These dealers would perhaps feel 
loyal enough to say “I will take those cars,” and you then would break 
down the economic Jaw that ordinarily exists. The smaller manu- 
facturers would say, “Well, we can’t make more than the market will 
absorb.” al d. therefore, they — the ir production a little more 
closely and probably smooth it out. ican they do much as you 
do now, in the warehousing ae cars, In “ ‘r to have a certain number 
Oli hand to ship to the shorta areas, or let the factory fill and con- 
tract the warehouse stocks as you consider the market is voing. 

Ford and General Motors do not warehouse any cars; do they ¢ 

Mr. McGavenry. I don’t know. 

Senator Monroney. It is not my impression that they do warehouse 
very many. Most of them come right off the line and are shipped. 

Mr. McGavenery. That is my impression. 

Senator Monroney. You see, there is a little different relationship 
there. This buy-back thing might in those cases tend to create a sys- 
tem where there is an ever present reservoir of calculated size to move 
them out instead of the present system of “everything we make, the 
dealer takes.” 

Mr. McGavuairy. Well, will be worth while to hear the testi- 
mony of the companies th: t initially advocated this because I think 
they advocated it at a time when— 

Senator Monronry. Mr. Romney in his testimony stated before 
the committee at the first hearing— 

We think every source of wisdom that can be applied to avoiding fluctuations 
in the car sales, production, and employment, should be tapped and analyzed. 
That is, more importantly, a company-by- company problem rather than an over- 
all industry problem as far as I am concerned, although there are elements 
of it that are overall industry 

He recognizes that these feast and famine production schedules 
cause distress not only to the builders of the automobiles, but also to 
the labor that goes into making them. Moreover, he recognizes the 
distress that occurs out in the field when there is an overproduction 
condition existing. 

Mr. McGavucuey. We have just recently had a vice president in 
charge of operations appointed in order to give closer attention to 
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this se ‘heduling proble mM) because we recognize it as being one of the 
biggest problems we have to face. It not only affects our dealers, but 
it affects our employees. We would pre to have a more steady 
employment rather than ups and downs in Kenosha an d Milwaukee, 
so we recognize the problem and are ia everything we can in col- 
lnboration with our dealers to try to adjust it. 

Senator Monronry. Now, on the part of your statement—did you 
lave any questions on this phase, Senator Wofford ? , 

Senator Worrorp. No questions 

senator MoNRONEY. On the part of the Statement where you are 
rather critical of the provisions for the liquidation of deak rs’ assets, 
I believe you were reading something into the bill that it doesn’t 
ne essarily mean. The bill, paragraph 5, reads 


For any manufacturer to cancel, terminate, or fail to renew the privilege or 
right of any dealer to sell the products of such manufacture without agreei 
to effectuate equitable liquidation of the assets of the dealership. 

Now, in your own company you have a very strong policy and 
program for the hquid: ition of your dealers alre: uly in effect, have you 
not ¢ 

Ir. McGavucuey. That is right. 

nator MoNnroney. I am reading from your dealer agreement, it 

says, on page 7, paragraph 21 


Should this franchise agreement be canceled, expire without being superseded 
I a new form of franchise agreement, the zone 
elfective date of termination the following: 

(1) All new, unused, or und: imag red current model motor vehicles in dealer’s 
possession or control at dealer’s net price plus transportation charges paid by 
dealer, excepting only demonstrators and special motor vehicles also as 
defined herein which may or may not be purchased by zone at its option 

(2) All unused and undamaged manufacturer’s parts for the current and three 
preceding models which were purchased from the zone and are then the operty 
of the dealer at dealer’s current net price exclusive of transportation charges 
paid thereon less a handling charge of 15 percent of the purchase price, and 
less any cost incurred by zone to recondition such parts to place them in resale 
condition. Dealers shall deliver such parts for inspection at any point desi 
nated by zone before completion of the purchase. 

3) All current unsued and undamaged manufacturer's accessories which were 
purchased from zone during the 6 months immediately os the effective 
date of the termination, and are then the property of the dealer, at dealer’s cur 
rent net price, exclusively of the transportation charges paid thereon, less a han- 
dling charge of 15 percent of the purchase price. Dealers shall deliver such 
accessories again f. o. b. For all standard signs as listed in zone’s catalogs, 
belonging to the dealer, at a price mutually agreed upon by zone and dealer. 
If no mutual agreement can be reached as to price, the price shall be determined 


agrees to purchase on the 


by a third party mutually selected by zone and dealer. * * 
(5) All touols to serve motor vehicles as defined herein purchased in the 12 
months immediately preceding termination. Again that is by mutual agreement ; 


(6) within 10 days of effective date of termination dealer shall furnish list of 
vehicles, parts, and so on, and tools hereinbefore specified that he desires the zone 
to purchase. If dealer fails to furnish timely such a list the zone shall not be 
required to purchase such items but shall have a right to repurchase all of the 
itemis listed in (1) through (5) above, upon giving notice to the dealer of the 
zone’s intention to exercise such option. Dealer will deliver instruments satis- 
factory to zone conveying good title to all items purchased. 

Mr. McGavenery. Does that strike you as a fair prevision, Senator ? 

Senator Monronry. Yes, that is one of the things that struck us 
when you testified before and influenced us somewhat in feeling that a 
fair plan for liquidation should be applied to all. 

While many improvements have been made in the private contracts 
with the dealers, most of these, as you well know, are subject to change 
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at any time and the dealers feel that their lifetime earnings and savings 
sometimes are on the block—and not on a free market, because if they 

wish to sell their dealership the factory has the veto over what they 
could sell it for. We have numerous people t testifying here that they 
h: a ready, willing, able, experienced buyers, handlers of the same make 


of cars. successful dealers, who wished to buy the assets at a good figure 
as a going concern. The deal was ready to be consummated, but ‘the 
zone or the district woul In’t approve that dealer . perhaps bee ‘ause they 
had someone else in mind that they would lke to see have the dealer- 
ship. ( onsequel tly, the loss taken by the dealer on that property was 
strictly a dictated loss by the factory. 

In that event it would seem to me as if the factory should at least, 
if they refuse to approve the deal for the | uyer the automobile dealer 
had found who was read) » willing, and able to perform the contract 
if they wishes omeone else to have it then they should at least com- 
pensate the dealer for his assets and meet the other price that was of- 


fered V another Gor | qamader on it 
: : 4 1 } 4 : } ] } 1 
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4 i i 2 oe 
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l \ fh soid out i bankruptey beca se the assets then are sold 

I these qGoesl ne sarily oo to 
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Mir. McG i ’ ou a tent on that, and I can see 
rect. and I t our intent is very lauda 
Cpu | o ( ( il t 
t | ! qu ( 
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ittorney » is the syme man who worked out 
Chie } »\ ( you read, re id t) ; Li ent through the roof a 
mediately pecan of v it he feit was the unfairness of it. He felt 
that it was ao ed deal, and tha would be very hard for us 
to live 

Qa ; PONY Wall mnid ia tha arith « ] , 

Senat ML. NRONEY. Well, I could see that with a smaller company, 
anAatl. ond it Leela +] 7 ‘ 
and il, ANC IT VOUr ceaiers Nquicdate nere ee hot necessarily be a 
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halt mozeh peopie standadimg ih line Willing to ept that dealership. 

Let us just face facts. It is a little harder to maintain a strong 
laglar ral: nel ’ f , 
qaearer relationship for a rather new type of upcom) ing ear. Ten years 


from now we hope they will Canainge in line, and | am sure if 
Mr. Romney is able to carry out his program they perhaps will be 
the niost sought \fter franchises j Ina competitive Way. 

a McGavcuery. Well, we feel there is a conmpeaive advantage 

1 bei ing fair and forthright and morally sound, and that is why we 
are giving so much attention to this area. 

Senator Monronry. But where these dealerships do have great 
value, and there are people ready, willing, and waiting to take it over, 
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then we think it is rather unfair to allow a dealer’s assets to be knocked 
down when someone else is standing there ready, able, and willing 
to buy. 

Now. vou admit, and Mr. Romney did, that some review was neces 
carv. He wants to do it over here with dealer boards sitting in judg- 
ment on this thing. He expressed the view at the time, however, that 
it would be desirable for the dealer to have the right of final review 
by an impartial and unprejudiced group in dealer cancellation cas 
Since this testimony was given, American Motors has establis bed 
review board consisting of representation from dealers as well as high. 
ranking factory personnel. Now, that would perhaps be very good 
with your de: alers’ organization. But if vou flash back to last year, 
and the testimony of these c anceled dealers, about all they ever did 
was rubber stamp and say “yes, sir” to the then zone or distriet man 
agers. It was a matter of fearing to ever override the sergeant that 
was calling the tune. That type of arrangement—leaving it to an 

“impartial” board under those eases would (a) be all ur to the dealer 
being liquidated, and (b) be pretty unfair to the poor dealers that 
were put on there to veto the decision of the very man who had the 
liquidation decision to make over their head. 

Mr. McGavenry. Let us see if I follow you on that one. 

Senator Monroney. All night, let us take it pretty simply. If this 
became the only recourse of a dealer—a board to review the liquida- 
tions the dealers would be the ones who would be ¢ all ed upon to 
make the decision of whether the I actory hi: ud to pay X dollars addi- 
tional in the liquidation of a dealer’s assets; is that right / 

Mr. McGavucney. In other words, you have a case of a dealer you 
think you want to cancel out. 

Senator Monroney. The dealer has been cancelled. 

Mr. McGavenry. But he wants to appeal to this appeal board for 
a more equitable treatment in this matter 4 

Senator Monroney. That is right. 

Mr. McGaucuery. Now, on your own dealer board we would have 
the head of the Nash dealer council, and the head of the Hudson dealer 
council. ‘They are permanent members under this setup, plus factory 
people. Now, they take a look at the thing. You have got a case 
here where the factory is not going to help out this dealer on the ae 
dation of some property that he feels he will have no further value sed 
and he wants to bring that up to get more justice out of the termin: 
tion, is that it? 

Senator Monroney. That is the situation you have. Then it goes 
before this board. That is the only recourse. His lifetime savings, 
we will say, are in this capital investment. Then the poor dealer that 
is on this ‘board has got to vote e ‘ither to sustain his fellow dealer or 
sustain the factory. 

Mr. McGaueney. That is right. 

Senator Monronry. Or work out some compromise. 

Mr. McGaucuey. Yes. 

Senator Monroney. But the dealer cancellation and the dealer’s 
liquidation, has already been predetermined by the factory. ‘They say 
it has got to go this w: Ly. Let us assume there is a $50,000 ditference 
in the liquidation value to the dealer. Then on your dealer board, 
review board, he can go only two ways: One, he can hold with the 
dealer if the facts seem to warrant, or he can hold with the manu- 
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facturer, but the dealer has already been canceled by the manufac- 
turer, probably by his zone or district manager of the factory. Then 
the dealer on the review bo; rd then must veto the actions of the zone 
manager who next week can be deciding whether this man retains his 
franchise that is sitting on the review board. 

Mr. McGaucuey. I think it is possible that the zone manager might 
make a mistake and the higher factory personnel would recognize it 
after you got more facts out on the table. 

Senator Monroney. You have never been a General Motors dealer. 
have you! 

Vr. McGaveney. No. 

Senator Monroney. Or Ford ? 

Mr. McGaveuey. No. 

Senator Monroney. The fear that we got out of these men of the 
authority exercised over their economic life was one thing that makes 
me doubt the wisdom of placing another fellow dealer in the seat of 
judgment to hold with the factory—the zone manager—or to hold 
with the dealer. 

Mr. McGaucney. Well, I don’t know whether you have had a chance 
to meet Mr. Grohmeyer who was down here the day Mr. Romney testi- 
n January. He is the head of the Nash dealer board, and I 
think if you saw him and talked with him you would see he is a strong- 
minded independent man. And we think he is a fair fellow. We 
don’t get everything we want out of him, and he doesn’t get everything 
he wants out of us. We battle back and forth on these things, but 

try to hight on what is right and what is fair. 

Senator Monroney. That is a very good, happy relationship, but 
I am not so sure that the other compal nie S would FO along, or whether 
leaders of the dealers in oth e1 companies should be placed in that 
position where they are going to continue to be passing on the factory 
judgment in cases of cancellation, partic ularly as to dealers’ assets. 

This doesn’t refer to the right of the factory to cancel. This only 
refers to hav Ing canceled re failed to renew : the sre shall be an orde rly 
process of hiquidat on in which wee » dealers’ e (i lities sh: I] be reco: on ized, 

’ ink it east rag a man that has lost his franchise could 
expect-—an equitable and ordet hy funeral. I don’t think you ought to 
doubt the fact that he has got a right to realize the best possibte sale 
of his assets, and to get as near an equit: able bail-out as he can. 

In other words, it would be an injustice let us assume that a Gen- 

| | : r | this is 2 a hy pothetic | case, had A d-vear lease 
which he was encouraged to make, and most all of those are subject, at 
least. to the tacit approval of the Se repres entatives, although 
they do not unde rwrite the lease, and alt! nougt h the contract may be 
for on yt a year, there is many, 1 nany an expe nsive lease that is signed 
for 5 s by the dealers of t Big Three automobile companies. 
They an int the representation n the best location. So without any 
factory obligation the dealer signs the 5-year lease because he has been 
told he better do that. Then he is canceled out, we will say. Don’t 
you think the factory has some obligation to find another lessor for that 
property. 

Mr. McGavenry. I think in that case we would certainly try to help 
the dealer do that. 

Senator Monroney. Shouldn’t he have that right, though? Should 
it be a voluntary agreement without being in writing or without being 


fied 


1 
1 
| 
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specified? This man may not only lose everything he has vot if that 
building Sti Lvs vacant for t years rem<s uninge, but he also wil] probably 

ave to go into debt be yond even the assets of his company to CALLV 
out that lease if in the cancellation or failure to renew the factory does 
not assist in approving a dealership that may assume the obligations 
of that same lease. 

Mr. McGaucuey. But don’t you think that it would be harmful to 
American Motors, for example, to lead a dealer into such an arrange- 
ment, and then fail to help out if there was a gross inequity involved ? 
It is going to make it relatively much harder to sign up new dealers > 
after this fe llow is canceled out. 

Senator Monroney. But you have a little different situation—we 
go back to that—with your dealers, and a franchise that is in great 
demand. All the factory has to say is we will not approve dealers 
\, B, and C. We will approve dealer X to take over your business. 
Phen dealer X can offer almost any sum he wants to less than dealers 
\, Bor C that had been found as buvers. Dealer X can say “I don’t 
like this location. My brother- 1-law has a location at the other end 
ot town, and I think I will iausie there.’ The lease runs on. and 
this dealer being liquidated has a very diffic = a trying to lease if 
to someone else, particularly in this di ay and : , because it has been 
est: tabl ished as a dealer agency. It has been sao nti aed. Many of them 

special purpose burl lings that are not worth a inything for ordi 
< merchandising. So it is to that problem we are seeking a solu 
tion—not at the voluntary wish or whim of the factory, but to give 
the dealer that right to have, as he signs the contract, something writ 
ten in there that will give him some protection in liquidation. 

We don’t say what it is. We say it must be fair and equitable, and 
the contract—while we can’t legislate that they must put th u in the 
contract-—we say that it shall be an unfe ur trade practice unless they 
do provide for these things in the event of liq juidation, 

Mr. McGavuauery. Well, Senator, erie been a hewspaperman once, 
as I believe you were, 1 am a great believer in the power of public 
opinion, and I think when you, or when a committee such as yours 


y 


exposes some of these practices publicly, L think it is going to goa 
long W av to correct t] ren. 
Most it may not correct them permanently. Perhaps some other 


committee may have to come into being 5 years from now and go ove! 
the same eround, but I do feel that we ought to—aftter all, it mae Only 
been 5 months that this reformation movement set in. Its to me 
you might wait a little longer to see if the companies don't take care 
of some of these things on a voluntary basis. 


Now, we are pleased that even tho i7h we are one of the smaller 


factories in the automobile business, some of the larger companies have 
followed the lead that Mr. Romney took in January, and Tam sure that 
some of his views were n't partic ularly populi ir through ut the indu 


try at that time, but within a matter of weeks, other companies fell 


in line, and in some cases have gone beyond us in this corrective pro- 
eram, so I am pe rsonally very heartened by the steps that have been 
made, and I would be very fearful of rushing in with some legislation 
at this point without giving the corrective process a fair opportunity 
to work. 

Senator Monroney. Well, as a matter of fact, if the corrective proc- 
ess has worked—and most of the factories have testified that the) 
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endorse this type of policy on liquidation—then we shouldn't let this 
thing drift into a bad situation. 

We should accept the limits to which they say they are willing to 

oo and then make those the rules of the game and not leave it to the 
arbitrary decision of one Company or anothe ‘ror all or none. Correc- 
tion is sometimes easy to obtain. It may not be as easy to obtain next 
time, and the Federal Trade Commission, | might remind you, found 
most of these same abuses in 1938 that still plague the automobile 
industry, and for that reason perhaps a set of minimum ground rules 
would prevent it from drifting back again. 
This committee might not be effective or the deale Ts might be in 
such a position that they couldn’t be as helpful as they have in the 
past, and would lose faith, I suspect, if this thing would — 
We would probably have very little help from the dealers again, if 
we have to go through the thing as we have this year, and h: aving made 
a major fight, they would like to be sure they are on high round and 
not subject to going backward, and it seems to me that there is nothing 
so radical in this bill that has not been pretty well hashed over. 

[ would like to read the 8 points which were very fine 8 points that 
Mr. Romney testified to: 


1. Dealers’ council elected by dealers themselves. 
hat has generally become a program and platform of all. 
2. Dealers’ council advice on matters affecting dealers. 
That is again becoming prevalent in the whole trade. 
3. Review of dealer franchises, 
which has been done generally. 


4, Appeal board for conciliation on disputes. 


5. Advertising, financing supervising reforms with dealer advice. 
6. Primary reliance on dealer projections to gage production. 
This bill, we think, is in that direction. 
7. Consideration of methods of avoiding excessive fluctuations in sales and 
production 
1@ain in the direction of that. 
8. Consideration of programs for sharing financial benefits of volume. 


So many of the objections Mr. Romney outlined are incorporated 
in our bill. 

Now your statement did not deal with several other paragraphs of 
the bill. You particularly had reference in your testimony to the sell- 
back, and the buy-back provisions which are paragraph 2 and para- 
eraph 5, the words, 
without such manufacturer agreeing to effectuate an equitable liquidation of the 
assets of the dealership. 

Those were the two points that you found objectionable. 

On the other paragraphs—one, the making it an unfair trade 
practice— 
for a manufacturer to induce, by means of coercion, intimidation, or discrimi- 
nation, any of its dealers to order or accept for delivery any product of any kind, 
would you say that American Motors is against that? 

Mr. McGavcuey. We are in sympathy with that objective. 

Senator Monroney. You think legislation would not be unwar- 
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ranted in that case; you would not be asking for it here, perhaps, 
but 

Mr. McGaueuey. We are not asking that for our company. 

Senator Monroney. You feel like you don't do that and never would 

able to do that, but you are taking no position for or against that 
section ¢ 

Mr. McGavuenry. That is right 

Senator Monroney. Then there is the buy-back, sell-back provision 
You object to that / 

Mr. McGaucuey. Yes. 

Senator Worrorpb. Let mea sk one quest! ion, Senator. 

Senator MONRONEY. Yes. 

Senator Worrorp. Do you have any objection to that provision ? 

Mr. McGaucuey. No. 

Senator Worrorp. Yes. 

Mr. McGauauey. No, I don’t think in principle we do. 

Senator Worrorp. In other words, it is good as a matter of princi 
ple, and you have no objection to it, as such, do vou $ 

Mr. McGaucuey. We have no objection to it. 

Senator Worrorp. It is fair and reasonable. 

Mr. McGaveury. Yes. How it would be interpreted ultimately, I 
don't know. 

Senator Worrorp. Of course, nobody can know what the courts are 
going to do with it, espec lt ally the Supre me Court. 

Mr. McGavenry. As I read the words, they are words that make me 
bristle and I don’t think any morally sound manufacturer would view 
it differently. 

Senator Worrorp, You view it that they ought not to be guilty of 
such practices 

Mr. McGaueuey. I say I don’t think any manufacturer 
guilty of those practices. 

Senator Worrorp. There is no objection to putting it into the law, is 


/ 


should be 


there 

Mr. McGauGuey. I have no objection, no. 

Senator Monroney. Did you have an Vv further questions ¢ 

Senator Worrorp. That is all | wanted to ask him. 

Senator Monroney. Three, on the service warranties; you did men 
tion that. Of course, you have made the concessions that other fae- 
tories have—in giving the dealer the full labor cost on his servicing of 


warranties. This goes a little bit further than that in requiring the 
factory peoieaeeniene deed aler for maintaining of service where he 
holds out that nationwide service is available... It doesn’t quite stop 


at the warranty section. 

Mr. McGavucuey. I see. 

Senator Monronery. And it would permit the factory to provide for 
a holdback of certain amounts for the servicing of the car in the event 
that it was transferred to anot] ler State or another Territory. It 
would tend to diseour: age bootleg ng to sone cle oree by compe nsating 
the dealer who must service iyo ‘for the service that he is required 
to render. It could be possib Je that with a 50-car sales a vear, the 
dealer might be servicing : 500-ear load. Unless something like that 
s done, I am afraid that you will find that the costs of factory su- 
pervised and approved service might be a very heavy burden to the 
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ultimate car purchaser. This would permit and require, if he ad 
vertised nationwide service, ine manutacturer to be certain that the 
dealer is not being obliged to take care of the freeloaders who bring the 
ear there for continuing service which it has been merchandised else 
where, and I wondered 

Mr. McGavcury. As a matter of principle, we would like to en- 
courage our dealers to improve their service facilities and certainly 
the courtesy that they render customers in that connection, some of 
them do and some of them don’t. Some of them are quite interested 
in the service department, spending a lot of time back there. They 
feel that is the gateway to new business. Others look upon it as a 
nuisance, are indifferent, or have an indifferent service manager. I 
am not sure in my own mind just how this would work out. 

I would be very happy tomorrow, if you would like, to sit down 
with our service people and have them examine this provision further 
and give you a more detailed explanation or analysis of it. 

Senator Monroney. Well, actually in your particular business 
there is very little cross servicing required. Usually your car is sold 

ya Nash dealer i Hudson dealer and the same dealer that sells it 
s the dealer that services it. But there has been a growing tendency 
for a dealer to be required to service cars sold by ‘dozens “of dealers 
elsewhere—partic uli irly in places like California and elsewhere, where 
a large n umbe r of cars registered come from sales in other States. 

Mr. McGaveney. A man might buy a car and take it cross country 
on a motor trip during the warranty period and would like to have 
service en route. 

Senator Monronry. I think the warranties in the new program do 
cover that, but this also would cement that into law where they must 
compensate the dealer for the warranty service, and if the dealer 
establishes a case for additional compensation being required to main- 
tain factory service in their areas for cars sold elsewhere, then the 
dealer should be compensated, and that is in that direction. 

Mr. McGaveney. I think I begin to see a little more what you are 
driving at in that provision. 

Senator Monroney. We would be glad to have any supplemental 
statement you would file. 

Mr. McGaveuey. That is why I suggested that, because I think it 
sets to be a rather technical thing, as far as procedure is concerned, 
1 wouldn't want to make any statements that would put the service 
people in an embarrassing spot, but we would be glad to come through 
with something on that if it would be helpful. 

Senator Monroney. We would appreciate that. 

Mr. McGavGury. Good 

(The addit ional data referred to is as follows:) 

AMERICAN Motors Corp., 
Detroit, Mich., June 13, 1956. 
Hon. A. S. MIKE MONRONEY, 
United States Senate, Washinauton, D. ¢ 

Dear SENATOR MONRONEY: AS promised during my testimony before your com- 
mittee on June 5, I’ve checked with our service officials regarding paragraph No. 
3 in S. 3946 dealing with service warranty work. 

On further study of the language of this paragraph and its intent, we still hold 
to our previous position that no legislation is needed for the protection of either 
American Motors de: ule rs or customers. 

May I again point out that: 

1 American Motors di alers are not faced with a problem in the bootlegging of 
American Motors Cars 
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9 Our warranty provisions and our practices give our dealers fair and ade- 
juute protection and compensation for work performed 

For your information, ’m enclosing a memorandum on our past and future 

cedures, which has been prepared by Mr. C. M. Tillinghast, parts and service 

inager,. automotive divisions, American Motors Corp 

If there is any additional information you require, or any questions you may 
ave, we'll be glad to do everything in our power to get the facts for you 

Sincerely, 
WILLIAM H. McGauaney. 


AMERICAN Motors Corp. 


INTERDEPARTMENTAL LETTER 
Date: June 13, 1956. 
Location: Central Office. 
Carbon copy: Mr. J. W. Raisbeck. 
fo: Mr. W. H. McGaughey. 
From: C. M. Tillinghast. 
Subject : American Motors warranty and policy. 

Chis will confirm our telephone conversation last week in which you asked me 
to point out our handling of warranty and policy with our dealers. 

As you know, at the present time and for the past several years, in line with 
competitive practices, we have allowed our dealers 65 percent of their current 
flat rate on labor; and on parts, dealer net prices plus 10 percent on all warranty 
ind policy requests for credit. This applies to credits on requests for credits 
which cover repairs to a customer’s car sold to this customer by the claiming 





lealer. 

in addition to the above policy, we have, also, what is known as a tourist policy 
nm which we allow the repairing dealer to claim 100 percent of bis labor on 
request for credit repairs covering tourist cars that were not sold by the ser\ 
lealer. Under this policy the dealer also gets credit for parts at dealer net prices 

us 10 percent. 

It should be noted that under the policies enumerated above, we did not require 
our dealers to make warranty repairs on cars sold by other dealers, except in 
solated cases, and then, only with the dealer’s approval. These isolated cases 
ill occur in certain locations; for example, in Chicago where it might be more 
convenient for a customer to stop into another dealer’s service department for 
warranty work, he could not be classified as a tourist. Under these conditions 
the servicing dealer did such warranty work at 65 percent at flat rate, if he were 

inclined. If he would not, we required the owner to go back to his selling 

aler for the necessary repairs. 

As you may k 


know and we have so advised both of our dealers advisory boards 
effective July 1, we will increase our labor allowance on warranty work to 100 
percent of the dealer’s existing flat rate, and we will continue to allow the de I 
rranty credit on parts at dealer net prices plus 10 percent Under t plan 
ny dealer working on any warranty repair will receive full credit on labor as 
well as a profit on the parts involved. 
I trust this is the information you desire, and if I can be of any help in furnish 
ing you more information that will be helpful to you, I will be only too glad to di 


C. M. TILLINGHAST 


Senator MonroneY. Well, roughly. your opposition to the bill } 
mar buy back. sell-back provisions and the terms of liquid ition 
being specified ? 


Mr. McGaucuney. That is right. 

Senator Monroney. You have no objection to the clear-cut agree- 
ment by which dealer’s performance can be judged being written into 
the contract, do you? 

Mr. McGavcury. We have no objection to that. We feel that the 
contract is kind of a moving, fluid document anyway. That the 
reason we try to review it periodically with our own dealers to make 
sure that it says what it means, aid it means what it says, and make 
sure that it is responsive at all times to the nature of the business. 
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Senator Monronry. And you feel it should clearly define the duties 
of the factory, on the one hs and, the duties of the dealer on the other. 

Mr. McGaveney. It would seem to me a good contract should try 
to do that if it can. 

Senator Monroney. That is how this is designed, so that it will not 
be in such general terms that the dealer’s performance under the con- 
tract cannot - properly judged. When the provisions can be can- 
cr wea for any cause that the factory deems necessary, it leaves the 

ealer with ie very one-sided contract, and this is aimed as making 
these more specific and more responsive to the rights of both parties. 

Mr. McGaucuey. Well, I think the more specific you get, the better, 
as long as you don’t h: undeuff the operation and keep } you from having 
that fluidity of movement that you sometimes need, and I think it is 
obviously quite important in the case of a small company to be flexible 
and nimble and have an opportunity to rush in and take advantage of 
that competitive situation. 

Senator Monronry. But generally, your company would have the 
attitude that at the moment you still feel that legislation is not war 
ranted and that we should wait and see what the results are on the re- 
forms that have been voluntarily given by the automobile manufac- 
turers ¢ 

Mr. McGaucuey. We think 5 months is a relatively short time for 
some of the industrial giants to turn around, and I think in all fair 
ness we would like to see a little longer period before you did pass 
specific legislation on these items. I would like to say one othe 
thing: I do not like to have the impression left in the market place 
that we are always at a disadvantage. 

As a matter of fact one of our cars has been selling contrary to the 
industry trend. In other words, we are making headw: ay in the mar- 
ket and we feel we are well on our way to being a lot more competi- 
tive than we have been in the past. 

Senator Monronry. Well, were talking of the general tre nd being 
down. Sometimes those trends mark the times when new giants are 
born and new stars are made, so it might be a chance for a fast but 
lightweight halfback to outrun some of the heavier fullbacks in the 
business. 

Mr. McGaveury. I think that all the more reason why it is im- 
portant to have more teams available to be on the playing fie ld. Other- 
wise you wouldn’t have a ear like the Rambler or an air-conditioning 
system that is lower priced than other companies, and so on. I think 
vour objective of maintaining competition is certainly a very laud 

nble one and let’s hope that that phase is highly successful. 

Senator Monroney. Well, we appreciate very much your courtesy 
in coming here and helping us out on this testimony. 

Mr. McGavucney. I am glad, Senator. Thank you very much. 

Senator Monroney. Senator Wofford, do you have any questions? 

Senator Worrorp. Yes, just one. 

What is the length of your franchise? That’s what you all call it. 
I call it a simple license. You all call it a franchise. What is the 
term of cancellation on that? 

Mr. McGaveury. Every July it comes up for renewal. 

Senator Worrorp. Is there any notice before . July, do you have to 


give any notice at all. I mean provided in your franchise ? 
Mr. McGaucuey. Yes. 
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Senator Worrorp. What does your franchise provide with reference 
to notice toa dealer ? 

Mr. McGaveuey. In the event you are getting ready to cancel / 

Senator WOFFORD. Yes - what does your franchise prov ide with ref 
erence to notice ¢ 

Mr. McGaucuey. I am not sure what the exact provision. I would 
be glad to look it up and let you know. 

Senator WorForD. Are you going to be back to testify again? 

Mr. McGaueuney. No. It is in the agreement. 

Senator Worrorp. Senator, what is the time of notice there? 

Mr. Bussy. It is 90 days, I believe, sir 

Mr. McGauauey. That jibes with my ie aaa but I didn’t want 
to say so specifically without m: king sure 

Senator Worrorp. It isa year’s franchise and cancellation on your 
part or his with 90 days’ notice. 
~ Mr. McGavueury. That is my impression. 

Mr. Busny. It is90 days. Ihave it here. 

Senator WOFFORD. Under the present arrangements, you say you 


ive taken many corrective measures, I am ire the automobile 
ndustry has. What is vour real objection to us putting those pro 
\ ons into the law ? 
Mr. McGaucuey. It is only that we would hate to hav yn 
rovisions put in that could be rather trictlv interpreted w h 
ould impose a further financial handicap « ourselves. In « 
.tnere are certam things that we cant do as we 
‘Worrorp. Well, up ul til the time t t vou all started y r 
rl tive measures, vou al] stuck strictly to vour own fr: 
Mir. McGauGiey. J think we had a reasonab! terpret 
Senator Worrorp. So under your present franchise, or \ ull 
. to do business, you could, just on 90 day o 
ler t] it effective 90 days from d te. “"vour fra ( nce a.” 
out giving me any reason, and there is no recourse 
I can possibly have against there? 


\[y. See Well. we would certainly oive the dealer re 
Ss rt 


Vorrorp. I didn’t ask you that. Do you know of a 
urse that I would have as a cle ler n the courts if vou not fied me 
that 90 days from the time of July, we will iy, that mv fra 
or license to do business was canceled ? Do vy know of any medy 


I would have in court against vour corporatio 

Mr. McGavucney. Not being a lawver I can’t answer that speci- 
fi ally. 

Senator Worrorp. That is all I have. 

Senato r Monroney. Thank you very much, Senator Wofford. We 
appreciate, Mr. McGaughey, your taking the time to give us the 
advantage of your statement. 

Mr. McGaveury. Thank you, Senator. IT am 
and glad to come any time. 

Senator MonroneEy. Thank you very much. Give our best regards 
to Mr. Romney. 

Mr. McGaveney. Thank you. 

Senator Monroney. Our next witness is a distinguished Member of 
the House of Representatives, Representative Sid oe = I}1- 
nois, who himself has been an automobile dealer for m: uy years, and 
we are delighted to have you, Congressman Simpson, and we appre- 


rlad to come down, 


« 
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ciate the courtesy of your giving us the advantage of your long years in 
the automobile indus try, as well as your long years in the United 
States Congress. 


STATEMENT OF HON. SID SIMPSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Srupson. Mr. Chairman, I appreciate the opportunity to 
testify. I have a prepared statement which I would like to read. 

At the request of Les Sander, executive vice president, Illinois 
Automotive Trade Association, I am glad to appear before the Sub- 
committee on Automotive Marketing Practices of the Senate Inter- 
state and Foreign Commerce Committee. Possibly, because I have 
been an automobile dealer for 40 years, I should disqualify myself 
entirely and be marked “present.” 

The automobile dealers, some 40,000, find themselves in not a very 
good position profitwise. It is questionable whether Federal legis- 
lation will prove beneficial. Mr. Harlow Curtice stated to the General 
Motors dealers, in a nationwide television hookup, that the committee 
hearings were beneficial and that General Motors had taken a new 
look at dealers’ contracts and had made revisions and concessions. 
To my knowledge of 40 years, General Motors, through their divisions, 
have years ago in the past made dealers concessions before an auto- 
motive congressional investigation was heard of. 

When S. E. Simpson & Co. signed their first contract 40 years ago 
through a distributor, mind you, we put up $250 for per formance of 
contract. This distributor had our $250 and thousands of other deal- 
ers’ $250 which they kept for probably 15 years and on which amount 
they paid no interest. Generel Motors stopped this pr actice as soon 
as the divisions made a direct contract. This is concession No. 1 made 
many years ago. 

You can see that General Motors has been, to some extent, looking 
after dealers’ interests in keeping with a contract business. Surely, 
under our Constitution, two parties can enter into contract agree- 
ment. Either party can still sue for violation of contract even in this 
country. 

Automobile companies are this very day offering dealers a 1-, 3-, or 
5-year contract. They are offering a cooperative life-i Insurance plan 
for dealers which is in practice. They are now offering dealers’ em- 
ployees cooper: itive Insurance. 

A small-town automobile dealers can have a minimum of $100,000 
invested in his business. What young person today, under the present 
economy, can buy out a $100,000 deal ¢ 

You have two classes of auto dealers. One started since World 
War I, built a building, established used-car lots, and also went heavily 
in " a Some got in the business during the shortages after World 
Wa thought the gravy train woul | last forever, and now find 
sel with too big an overhead compared to volume. Some 
grabbed while the grabbing was good, kept the grab and sold out. 
Some are still trying. 

The other dealer is the old one who made large profits during the 
shortages. Ile made full profit as well asa used-car profit. F rankly, 
gentlemen, today I would rather have the used-car losses for the 
profit than the profit itself. 
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Some of these dealers bought farms and prize bulls for the income 
tax markoff, and wintered in Florida and spent their summers in Wis- 
eonsin or Minnesota. Some built buildings with their under-the- 
table profit of as much as $500 over the regular retail price. The y 
loaded the cars down with accessories that the e ustomer didn’t want. 
They made a handsome used-car profit. The $500 under-the-table 
profit was not condoned by the factories, and neither was CCeSSOLy 
loading. In fact, it was condemned. 

When the old-time dealer made his load as the result of war and 
oe he would gladly have sold out on a basis of his return on 

‘stment except the factories would not permit it. So as a result 
they still stay in business making one-tenth of what they used to be- 

‘ause tl 1ey know they can sel] for inventory almost any time. n the 
meantime they had profit years on a gradually dec lining basis. 

Now the worst otfender is a brother ne ‘ighboring dealer who cuts h 
neighbor's throat on the used-cat ‘allowane ‘e. This ison the same make 
of new car. On this our own house needs putting in order. Just re 
cently in Washington some dealers advertised that they will allow 
$800 or $900 for any used car even if it is brought in on the back of 
wrecker. This is bad practice and can only be done with a packed 
retail price. It should be stopped by legislation, if possible. Thi 
one practice which Mr. Curtice ordered stopped. 

We used to have protected territory. If a dealer sold in another 
de iler’s territory he could voluntarily mail the other dealer a che k 
for $ 2), If an infringement claim was filed and allowed, the infring 


ing dealer had to pay $50. A closed territory law with teeth in it 
would help. By that I mean $100 minimum infringement. I make 
this statement regardless of the antitrust views of the Attorney 
General. 

\ dealer can have a new-car stoc] K of 2 5D new cars on h ind, and be 


unk ab le to make de live ry from the stock ee of color. When \ color 
model proves unpopul: ir the dealer finds an outlet for that car at cost 
in anv channel—used-car dealer or otherwise. 

This turns the deal into a so-called bootlegging one. The way to sto} 
this so called bootlegging, if it can be done, is for dealers to earry a 
minimum stock of ears and order the model and color the customer 
wants, and serve notice on the customer that it will take 80 days for 
delivery. 

There is no new car that goes out of a dealership all at the same 
price. This is due to certain groups of equipment that certain cus- 
tomers want. If a way could be agreed upon where with the many 
types of models teens. that a customer would get de a in 30 
days on the order which in turn would be ordered from the factory, 
what this would do to create further unemployment in the automotive 
industry I have no way of knowing. 

The so-called discontinuance of phantom freight did nothing but 
raise the price to consumers in most instances. Surely freight on a 
part to an assembly plant is part of the cost. The public got the ax 
on this one. 

Fifteen years ago General Motors had a dealers’ son school to train 
a son to take over his father’s business. Nothing applies in my case 
because I have 2 daughters. Nevertheless, it was a help and a starter. 

Ford and Chevrolet trying to outregister each other does no one 
any good. It harms the dealer. It does let the factory advertise “We 
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are the leader.” The factories so advertise before all the precincts 
are in and heard from. 

Dealers have padded finance charges which probably could be 
stopped by law. Sometimes I do not blame a dealer for price packing, 
finance padding, and setting back speedometers when the dear public 
will trade you a car with a cracked block, change tires and battery on 
you, shop from one end of town to the other in order to get the best 
used-car allowance, all at the dealer’s expense. The public and the 
dealers have brought a lot of this ill will on themselves—not thx 
factories. 

I notice a committee is investigating reported campaign contribu 
tions. Let me tell you of my own experience. When I came to Wash 
ington 14 years ago, the second R ep ubliean in 100 years from the dis 
trict, during the e ampaign I wrote Alfred E. Sloan for a campaigi 

contr! tion. If I violated any law, I just did not know any better. 
I rece aa A nice, wish-me-well letter from Mr. Sloan, but no con 
tribution. 

Gentlemen. Iam ina horse-trading business and I must like it having 


bee} 1] | f« r }( vears. The factory is not all to bl ame. Some ot 
ies with the dealer and the customer. 

| know that on oceasion a salesman or den ee t hard trading 
customer, will ina dvertently ee up the truck time payment eha 
Cc ng a higher financial ra ih tis ease a chet, I kno 
that me unsel saisleia diaihaing ie salesmen will write up a tiie pay 
m eal ring for a S50 deductible policy and then deliver thi 
S100 ce ble policy. This means as much as the car profit in me 

Ne r finance company condones such practices, b 
{ qone, | Vt cher ked a time pavinent deal tll ad Sseel it. 

Talk about too mat ears in dealers’ hands, centlemen, there 
or 2 things which control this situation; namely, when the bank get 
Il the new eal t wholesale they want to carry for the dealer | 
told he has enough credit. The same situation happens with a finay 
Company on Whole le, is it is called. Then last, but not least, whe 
the dealer pays cash for the cars wholesale and his bank account get 
red, he automatically stop paving for new cars to be put in a ware 
house. These three | tances are auto} atic. vent le men. 

The number of used cars and trucks on hand in a dealership, 1 


not moving, can also be a factor because a dealer’s cash is tied up 
in them. 

While this committee is making an honest effort to help the ear and 
truck dealer, it seems to me it would also be within your province t 
take a look and hear a few witnesses of implement dealers. They 
are in the same position as car dealer Se 

There might also be a little remorse or chagrin in the fact that the 
Government loaned Henry Kaiser quite a few millions to get into 
automobile production as well as allocate scarce material during OPA 
days, all of which there was no need for the present and future. 
If General Motors, Ford, Chrysler, and the independents can produce 
too many cars and trucks, why add good expense to Kaiser’s last year’s 
production of 350. 

There are also over 300,000 General Motors stockholders, over 285,- 
000 Ford stockholders, and I do not know how many Chrysler stock- 
holders who should be considered from an investment standpoint— 
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many older persons whose entire life savings are in these comp: 
including older workers. 

This legislation, if passed at all, should include, by all means, an 
implement dealer and manufacturer provision. It ‘should include 
electrical appliances. These two types of dealers are in exactly the 
same position as car dealers. The economy of ead country is ceared 
to motorcar transportation. What person living in a rural area 
with no transportation can get to and from his work without an auto- 
mobile ? 

Property values would shrink to no end if the property owner 
reaches the point, in this country, where he cannot afford automobile 
replacement. 

In summing it all up, (1) if legislation is needed it should be on a 
protected territory basis in order to keep a factory from being in viola 
tion of the Antitrust Act. It should allow up to $100 infri 


] 


claim. This will eliminate so-called bootlegging. 

(2) Finance limitations rate of time payment deal where article is 

ipped in interstate commerce. No deal allowed over 24 months. 

(3) Price packing on the new car or truck and no overallowance 
on the used ones. One is just as fair as the other. 

Thank you. 

Senator MoONRONEY. Thank you very much, Mr. Simpson, for your 
helpful review of long years’ experience in the automotive industry. 

May I ask: Do you feel that the improvements made by all of the 
factories in their dealer-factory relationships have been he Ifa to 
the automobile dealers ? 

Mr. Simpson. Very, very much. Harlow Curtice admitted a 
on his television shortwave admonition to all of the dealers 
country 

Senator Monroney. And most all of the factories you feel will, in 

e long run profit as well as the dealers, from these factory ch: 
hat have been made. 

Mr. Stupeson. They are further cooperative. It is next to impos 
sible to find a buyer for an automobile agency on the basis of present 
profits, with a minimum of a hundred thousand dollars invested, who 
has got it and who is going to put it in the business to take over. 

Now, personally, I think that the automobile companies ought te 
allow me as a dealer to sell out at the highest price I can possibly sell 
for, sub ject to the O. K. of the buyer that is satisfac tory to the fac tory. 

Senator Monroney. Now. that is one of the reasons that we have 
this section you heard us discussing on the liquidation provision in 
there, that some consideration should be given to the dealers’ rights in 
the event of termination of contract, or, failure to renew, if it is the 
ordinary short-term contract. 

Mr. Stavson. A division of General Motors can require me to keep 
a certain financial structure, but there is no provision to keep my 
estate from maintaining that financial structure. 

Going back to the No. 1 paragraph of the bill, for any manufacturer 
of motor vehicles to induce by means of coercion, intimidation, or 
discrimination, any of its dealers to order or accept delivery of any 
product of any kind, I can truthfully state in my years as an automo- 
bile dealer I have never had any cars or trucks forced on me—— 

Senator Monronry. Just take them one at a time, if you don’t 
mind. Of course, that could be because maybe your performance or 


) veme nt 
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your sales were so satisfactory, or your relationships with the factor 
were SO good. 

Mr. Simpson. It could be because I live in a town of 3.500 peopl 
and there isn’t any representative that wants the contract. 

Senator Monroney. But it was contrary to much of our testimony 
and also contrary to the experience in many States where they passe 
antiloading laws. 

Mr. Stupson. I think there is a different attitude, Senator, an 
there has been all of the time with the factories, any factory, pertai 
ing to a 150- to 200-car contract dealer and above. 

Senator Monroney. You wouldn't oppose any legislation that wa 
designed to prohibit overloading by intimidation 4 

Mr. Simpson. I think it is a little bit on the innocuous order, and | 
don't think the factories w il] object toita bit. 

Senator Monroney. I don’t see how they could, because coercio) 
intimid tion, or dis rimination is rather contrary to wood busine 


‘ 


. ' . ; 
echics, and al oto vo «dl economic practice. 


Mr. Simpson. On the No. 2 section of the bill, for the dealer know 


ingly to sell other than any other dealer of such manufacturer a n¢ 
Ve e Tor resin well, thut 1s s ipp ed to stop bootlegen g. Wel 
{ ! ‘tau \ ng the world to Keep measa dealer from know 
! ir denley Lhat ] sell a en LO ill | there is no provision on ust 
! rhas a customer in a town OU mies away, a 
) it customer to my place of business, and I sell him a 
n $25 or $ on the sid Chere is no way in the world you ca 
- Mon y. It is not our feeling that is bill could ste 
\ \ 1S ~ 1@] they be hot 
yes oO! \ Oo e. l where repe ittedlv the source of supply, 
we found in thess rings. of cars ren ne Nevada and Califor 
! ource, it would indicate at least that the deal 
Was KNOWINGLY O} iting that way and that would be a matter for t 
Federal Trade ¢ Ol 
Mr. Simpson. Where a dealer knowingly takes a transport tru 
ma is three cars d vered from Chicago to a dealer in California o 
Pexas, or something like that, that should be stopped. 
Senator Monroney. Even then if he was selling them to a frat 
ehised ear dealer of the same make in California he would still b 
permitted to do that. to pernut the shifting of stocks by the dealer 


themsetves. 

Mr. Srupson. There would be no reason in the world for a dealer 
in Chicago or Illinois shipping an automobile to the same make dealer 
in California. He can get plenty without that, without cutting the 
price below his wholesale cost. I think the way to stop that bootlegging 
provision is closed territory with letting the factories put a hundred 
dollar infringement fee. 

Senator Monroney. One of the reasons, I might say, that the com- 
mittee did not go into the territorial security thing, 1s that dealers 
are split right down the middle on that. It is almost even, 50-50. Half 
want it and the other half do not. 

Mr. Srureson. The worst offender in this business is a dealer from a 
neighboring land 25 or 30 miles away, a Ford or Chevrolet or 
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Plymouth or any other dealer, competing with his same dealer in the 
same make of car. 

On No. 8, for any manufacturer of motor vehicles to hold out or 
require —- 

Senator Monroney. Before we leave this other section, if I might 
you would feel that the requirement of the dealer to sell back to the 
manufacturer is In the right direction ? 

Mr. Stmrson. That has been in a Chevrolet, Oldsmobile, and Cadil- 

contract for 10 years that I know of. 

Senator Monroney. And you think it is not a bad thing? 

Mr. Srareson. In other words, if the car goes u ip and you have an 
old model, anew car on hand, you are protected. If a ry drop ype d t} 

e you were protected, and ina very, very few j stances was the 

iler compelled to pay the factory in advance. That has been a 
renner al Motors — 

Senator MONRONEY. I think they were forced to drop it out—as I 

ember—by some warning from the Attorney General. 

\ir. Srvreson. As far as I know, it is still in the contract. 

Mr. Bussy. My understanding is that the manufacturer could not 

e the dealer to sell it back. 


senator \IONRONI x. This requ res the dealer first to otter that ear 
tory. Then it requires t] » factory to repu ise that 
have that in there to tks the necess C\ of boo 
enler nding himself overstocked and suddenly 
nt, or a bad local economic situatio Ile miu 
o the factory for sile, and the factory mu Tiixe \ ; 
Siupson. Well, if anybody would take the suggestion t I 
to order a car for 50 Cay cle] very, that will « ( 
~ r Monronery. Well, we think also that this w 
ce the factory now would have that obligation, if it nelal- 
to buv back. ‘It would tend to cause Limore Ve LISt1¢ ¢s ( \ F 
ent overproduction and the dw ping of thes rs ( 1e 
( nee they are actually In a captive position to absol 
That is the desion of t] iat section of the bill. 
\Ir. Simpson. Now, on the third—for any manufacture 
quire that warranties be fulfilled and ervices rendered by 
lo the best ot my knowledge we deliver an a Ov 
tsona trip with it, brandnew, he gets a thousand milk 
-es that into anv dealer and gets it serviced, and t 
elmbursed by the factory, and the factory In turn chare iL to 
r parts account. That has been in effect for a lone time. 
Senator Monroney. That is on the warranty. But this gv fu 
than the warranty, and provides for the factories to require the 
‘ulers to maintain service establishments. For instance, if you are 


hundred-car market town, and you suddenly find yourself with 


10) Chevrolets to service, 400 of which have not been sold by you, and 
f you are required to maintain that service you might have to build 
dditional service facilities for cars that you had no part in selling. 
Chey have a responsibility for the maintenance of service on that 
idditional load of cars. 

Mr. Stupson. If I was in a vicinity that had a potential of 500 
us, and I had only sold a hundred of them, and 400 of them had 
been sold by other dealers, I would get out of the business. 
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Senator Monronry. If you were in a town where bootlegging wa 
going on on every gr avel lot in town, and those cars were then bein ( 
brought to you for service, and you had to expand your service facil 
ties, make ¢ apital investment in tools and shop - 

‘Mr. Simpson. Then I would objec b 

Senator Monroney. That is what this is designed to give som: 
assistance, on the service responsibility, where the dealer has no part i) 
the profits from the sales, then the factory can arrange a system fi 
compensating him for maintaining that service adequate to handl 
the number of cars in that area. 

Mr. Simpson. Now, on page 3. section A, the contract agreement « 
arrangement governing the dealership contains mutually agreed upo 
standards by reference to which duties and obligations be under suc! 
circumstances, and so forth. Just yesterday one of my places of bus 
ness in St. Louis was being offered a 1-, 3-, or 5-year automobile coi 
tract, and I frankly think that has been brought about by the congre: 
sional hearings. 

Senator Monroney. We think the contracts have been greatly in 
proved. We do feel, however, that they should require a certain s¢ 
of specifications by which the dealers’ obligations to perform can bi 
measured; so the cancellation of the contract in 90 days for any reaso1 
deemed suitab : by the factory could be tested against the specific re 
qu irements of the contract. 

Mr. Stmpson. Well, would I be right in the assumption to say that 
the Senate committee and the House committee is try Ing to pass legis 
lation and still keep within the confines of the Constitution on con 
tracts ¢ 

Senator Monronry. That is right, we are trying to do that, in that 
the contracts should be clear and specific as to the duties of both par 


ties. A dealer is in fact an agent of the manufacturer, but without 
the financial respor ae of the principal for the acts of his agent 
In that connection » fee] that to protect the dealer properly t ther 


should be certain specific minimums required by which the dealei 
and his performance will be able to be judged in the event of cance 1. 
lation, which then would bring into effect a contract upon which, 
you mentioned at the bottom of page 1: You say either party can 
still sue for violation of a contract. There is no record we have found 
where any dealer has ever successfully prosecuted a suit for violation 
of the present contracts ‘te ause they all have left the complete de 
termination to the fac tory. 

Mr. Surpson. He is a party, but he is a signatory to that contract 

Senator Monroney. But he is not in an equitable bargaining posi 
tion on the contract because he wants to be a dealer, and in order to be 
one, he has waived his rights. 

Mr. Stwpson. That used to be the case. There are not so many 
wanting to be today. 

Senator Monroney. It might be that under the new contracts it is 2 
little different. But you don’t see anything wrong with clearly speci 
fying the terms of the contract as to how you as a dealer could | 
judged ? 

Mr. Simpson. If I am right, I think the House and Senate are 
trying to design a bill in keeping with the confines of the Constitution 
that will bring to the attention of the automobile companies a more 
specific franchise. 











AUTOMOBILE MARKETING PRACTICES 1315 
wi Senator Monroney. And we think there should be specification 
. ere bv which the dealer’s obligations can be known at the time he 
: wits himself for a large investment, and an exclusive duty to 

»the denler’s products. 

\[r. Surpson. I absolutely feel, Senator, that the farm implenx 
- ealers are in a far worse position than the automobile dealet 
r P y . 1 
ry senator Monronry. We have had some word of that. Our d 

‘ tv. Congressman, is that we don’t know the story on the imple 
_ ut thing. We have spent some 18 months on the automotive pro! 

\[r. Siurrson. Can I read you a part of one letter without identify 
re oe thedealer? Iknow this boy pretty well. Hestarts out: 

DEAR Sir: The General Motors thing has gotten a big play. At a Pontiac 
ng Monday we heard results of a dealer-factory council and I think 

” © happy about new amendments on the contract. 

e Sid. having both Pontiae and International Harvester, I can tell vou that the 
ester contract stings worse than any GM dealer ever did. They called in 
old contract a few years ago and by the time they signed up the new ones 
ound too late that we can’t afford to quit or die. Dealers are too el 
ot vether, they pressure them into having heavy inventories with due dates, and 
be ican imagine the price cutting that ensues. It does not seem right that 
O d have clearly put in phrases that simply prohibit a man from quitt 
re business which he knows is sick, and, believe me, it is sick I checked vester 
into the state of a dealer's loss by cancellation, it is 60 percent of new in 
entory on parts and machinery. If we find a buyer, they get to him and off 
at ancel the dealer, and then set up the new man. 
Now, I have never been forced in my experience to take any more 
: in I actually felt was necessary. Once in a while a factory repre 
entative will come along and say “We would like for you to take a 
ul k or two extra or three,” and a dealer will do it. Once in a while 
Ht factory will make a mistake at the proving grounds and they will ge 
off-color that doesn’t sell, or a bad model, and the dealer will take 

if ’ ry . 

M em and unload them. The chances are there are plenty of truck 
re | right here in this city at cost or $50 below cost because it is part 
C f the contract. 

! Senator Monronery. That is in the nature of the dealer’s goodwill 
cl elat onships with the factory, but our inve tigation and the poll na 
I | howed that it went far beyond that hn most practices. The adenley 
LC living ina state of fear. 

)T Mr. SSIMPSON, If a dealer is makine ple nty of money «al d vets SO} 
C trucks over here that he doesn’t sell, he is willing to sell 10, 15, or 20 
it cost, or a small loss, to get rid of them to make way for 


{ ness. That IS part of the business. 


] Senator Monronery. But he doesn’t want to have to sell them be 
ww n fear. The dealer should be doing it in vn spirit of cooperation 
Mr. Suwpson. I honestly feel this legislation should includ 
¥ ments and accesso} ies. Just vesterdav in the paper L not | 
ere (;eneral Motors had hired some retired eden | i] ls 
‘A e arbitrator on contracts. 
Senator Monroney. They are going a long way on contract 
e \Ir. Sraepson. They certainly are helping. . 
Senator MONRONEY. Thev are ti ving to create a nev limite { 
o> in t exist before 
\ir. Srvpson. Any automobile company ought to Know hat th 


C re no stronger than their dealer organization, and v ith on rt). 
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dealers in the United States they can’t break them because they wi 
have to get some new outlets for the cars or put in direct agencies. 

Senator Monroney. I think the factories, themselves, realize tha 
The reason we haven’t gone into the implement field is we have n 
had an opportunity to have hearings, and know the story, but fro 
what you tell us it might be an interesting field to look to for sul 
sequent study and possib le legislation. 

Mr. Stmpson. This situation hasn’t all been brought about by t 
factories. There has been a lot of bad public relationship ec 
the dealer and the customer. 

Senator Monronety. We know that. 

Mr. Simpson. When they started taking $500 under the table, « 

$200, and putting all of the accessories on the automobile that the 
aad put on, and then giving $500 for a used car that was wort 
$1,200. The public and the deale ‘rships are to blame in a lot of this. 

Senator Monroney. Well, there is no question about that, there hay 
been bad practices on both sides, and we hope that the cooperati« 
of the factories and some reasonable legislation that we can at lea 
set up some minimum ground rules to avoid going into another mora 
as the competitive situation gets hotter, as the automobile sales pict 
worsens—and it is going to be bad this year from all predictions fromm 
top to bottom. 

So we would like to get this bill up for final hearings and 
cussion in both the House and Senate, and your interest in the pro! 
lems of the dealer are 

Mr. Simpson. I never intended to testify, being an automobile dealer, 
myself. I thought I should disqualify myself. But when Les Sander 
requested me to appear I requested the time and I thank you for it. 

Senator Monronry. Well, we are grateful to you for your helpfu 
cestimony. 

Mr. Simpson. At y questions ? 

Senator Monroney. Do you have any questions, Senator ¢ 

Senator Worroro. No que tions. 

Senator Monrowry. Thank you very much for your help. 

Is there another congressional witness present ¢ 

The committee will stand in recess until 10 o’clock tomorrow 
room F-39. 

(Whereupon, at 12:15 p. m., the subcommittee adjourned.) 
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WEDNESDAY, JUNE 6, 1956 


Uvrrep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE. 
SuBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES, 
RB ipeigs.ceine Be 

The subcommittee met at 10 a. m., in room F-39, the Capitol, Wash 

eton, D. C., Senator A.S. Mike Monroney, ¢ baie man, presiding. 

Present: Senators Monroney (presiding) and Payne. 

Senator Monroney. The Subcommittee on Automobile Marketing 

|| be in session. 

| apologize to the distinguished witness for not being here on time. 
His last word last night was that he might not be able to make it 

Senator Benner. I was uncertain. I got in very late. I have no 
repared statement. I have a few notes. 

Senator MONRONEY. Incidentally, I would like to say for the record 

it Senator Bennett is one of the leaders in attempting to do some 

nea to straighten out the chaotic condition existing in the automo- 

le distribution field, and on March 28 introduced S. 3543, a bill spon- 

ored by a great many Senators. The committee has had the advan- 
tage of studying your bill, and has tried to incorporate some of the 

eas in the bill which Senator Payne and myself, and Senator 
O’ Mahoney, introduced a few days ago. 

Senator Bennerr. Thank you, Mr. Chairman. I shall make some 
veneral references to that bill in what I shall have to say. 


STATEMENT OF SENATOR WALLACE F. BENNETT FROM THE STATE 
OF UTAH 


Senator Bennett. In addition to being a Senator, I am also a semi 
ired automobile dealer. I headed a retail agency until I came to 
lhe Senate, still preserve my stock ownership in it and my interest in 
so I have a very real interest in this problem, and I think I recog 
ze its seriousness. Though the bootlegging problem has arisen 
since I came to the Senate and since I had any active connection with 
It, and my relationship to the bootleg problem is a little more tenuous 
ian it would have been if I had continued in the management of the 
leale rship, it is obviously a very serious problem for the franchised 
iutomobile dealers. 
I feel it is a very serious problem for the consumers who buy these 
utomobiles and for the manufacturers, and I hope a solution to it can 
be found which will take into consideration the interest of these 
liree interested parties. Now I should like first to make 1 or 2 gen 


~ 


eral observations, and then I should like to make some specific observa 
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tions on the bill. The first of my general observations is that wh 
the bill relates only — 

Senator Monronrey. You are speaking of the bill introduced 
Senator Payne and myself, S. 3946? 

Senator BENNETT. Yes. 

Senator Monroney. Very well. 

Senator Bennerr. While the bill relates specifically to the aut: 
mobile industry, this is only one of many industries that have gro 
ip in the United States where a product is produced that is requir 
tO operate ifter the consume} buys it. either mechanical or electron 
and where the service problem enters into the ultimate satisfactio 
hat the customer gets out of his purchase, where a simple sale is hit 
the final contact or not the final interest that the consumer has, or th 
I think either the dealer or the manufacturer should have. 

This is not the only industry that oper: ites on a franchised bas 
The pattern of trance hisine cle: ale ‘rs or distr ibutors, I think, is ovenera 
in this whole varied industry that produces mechanical or electron 

ju pment Or mane hines. 

Now it is my feeling that the present difficulty that faces the aut 
mobile industry related to bootlegging and which, by the way, face 

lot of these other industries long before if became ‘2 problem to ti 
iutomobile ind istry, Grows out of overe ‘mphasis on sales. 

Senator Monroney. Before you get into that, I think you touched 
iment ago on one of the important things that I feel that the Con 


OrTess and the publie must recognize, that in the development of ma 


distribution and brand hames ot mechanical things, the relationsh 
of manufacturer to seller, which was a simple thing when he was sell 
ngaean of peas or a spool ot thread, or other merchandise, becom 


more « omplex when you get into the field of brand-name dealership 


? 


ind the CONTIN «| need for the servicing of the product. The rela 
tionship of the automobile de aler to the automobile manufacturer be 
comes more or less in fact the relationship of principal to agent, wit 


the exceptiol that the agent furnishes his own mone 4 and takes a 
of the risk but operates largely under some supervision and directio 
ind standards set out by the manufacturer. W hen we are discussil 
the field of automotive mer handising. we are ina field peculiar to 


new nature of the distribution requirements for a product that is tl 


No. 1 industry in the country. And while television and electric 
ipph neces and perh Ips farm mia hinery also fall into that same ve} 
eral category, we have taken the No. 1 industry first for study ai 
examination and perhaps will find it necessary, since this “agency 
selling appears to be a part en aes pattern, to explore what me: 

‘an be used to insure the ultimate buyer of a continued responsib|l 


reliable, and economical servicing ak the an that he wee 
Senator Bennerr. Well, I would agree with the chairman, wit 
two minor exceptions. I feel that there may be some danger in legis 
lating solely for the automobile industry without realizing that thesé 
other industries have similar, if not completely identical, problem 
Senator Monroney. Well, ] quite aoree, It is not that we ar 
legislating to the exclusion of the othe 1] roblems existing, but in wo1 
ing in the other field, without the information that we have in tl 
automotive field. we would be poorly e juipp ed to propose general les 
aenERON that would bring in without careful examination correctiv 
1 


legislation or ground rules for their type of merchandising as well 
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This may be the forerunner. 

Senator BenneEtTT. I think it may be more than that. I think it may 
ctually be setting a pattern. | don’t want to belabor it: I don’t think 
{1s important. 

sSenntor MOoONRONEY. The very thing that you me ntioned 1 a very 
~— int one. We are not going to get away from na nati onal 
nds and trade names and makes. We are going into it in ai planes 
oon oo the private sportsman’s plane will be a servicing problem. 
We will go into it as more electronic things are developed for the home 
nd business. The country will accept those, and the pattern of auto- 


} 
} 
i 
\ 


obiles is the leading example of this agency selling for a manu 

‘turer by the independently owned and independently financed, and 
ve trust to a large a degree as possible, independently managed small 

sess segment, 

Senator Bennetr. The other point with which I would disagree 

th the chairman slightly is his use of the word “agency.” — 1 am not 

\wvyer SO Iam talking a little bit out of my held. 

Senator Monroney. Neither am I. 

Senator BenNnetTr. But I would say that this whole bootlegging 
a m coul | be solved tomorrow if we went over to a strictly lecal 
venev basis. Now the dealers don’t want to do that. but speaking 
ry n as a nonliawver, | think we must use the word “agency” care 
ily, and we mustn't assume that there is a quasi-agency relationship 
rere, because, subject to a comment I want to make a little late r. the 
lealer does buy his merchandise and he acquires title to it, and under 

agency situation, the title aa pass through the hands of the 
vent, it doesn’t pass to the agent, it passes through his hands eventu- 

ly from the principal to the ultimate purchaser. 

Now if the agency relationship were set up, the manufacturer could 
ompletely control every step until the automobile vot into the hands 
f the final purchaser or consumer, and there would be no opportunity 
tor the bootlegger: but as an automobile dealer, IL recognize that no- 
ody wants that kind of setup. 

Now may I proceed. 

As I started to say, I think our present difficulties grow out of the 
veremphasis on sales with a corresponding underemphasis on serv- 
ce, and I think that the two are inescapably intertwined in this 

problem. 

Phere is a high potential profit per unit. There has been an in- 
rensed tempo ot competition between the larger manufacturers, and 
this has attracted into the field unfranchised sellers who have in some 
sense permitted the franchised dealers to expand their volume, the 
volume of their purchases from the manufacturers, and I think it 
s fair to say, in passing, that the bootlegger could not exist without 
ie connivance of the dealer. 

He has to get his cars from the dealer. He can’t get them directly 
from the manufacturer, and I think this Frankenstein that has been 

sated has been created by the dealers themselves as a result of this 
pressure to sell more units, or to de ‘velop more outlets for snle. so 
that actually this situation has threatened to destroy the effective value 
rt the dealer's franchise. It has set up an unfranchised @host sales 
organization alongside him. 








1320 AUTOMOBILE MARKETING PRACTICES 


Now, my own study of the problem has led me to believe that on 
of—and maybe the most effective, permanent, ultimate solution i) 
restoring or creating a better balance between the sales and th 
service aspects over the life of the product—service is more importa 
to the consumer than the sale. He may save $20 or $59 by trading 
dealer against another at the point of sale, but his ultimate satis 
faction depends on the excellence of the service he gets out of th 
product; and a bad major service job will soon wipe out the saving 
he would make on the sale. 

Now, the service facilities represent the great bulk of the dealer’ 
investment which is being jeopardized by this bootleg problem. Thi 
service area is by far the largest areas in his building. His parts 
inventory, his tools and equipment represent the most substantial par‘ 
of his personal investment. The ordinary dealer has little invest 
ment in his actual stock of new automobiles because he finances them 
and they are carried on his credit, and this is the investment—thi 
service investment is the investment the bootlegger does not have. 
and this is the thing that the dealer is fundamentally trying to 
protect. This is the thing that really sets him apart from the boot 
legger, because, if the bootlegger can put automobiles on a lot and 
sell them, the dealer doesn’t have much advantage in being able to 
put the same automobiles in the showroom and selling them, so whe 
[ introduced S. 3543 it was kind of a tentative attempt to project into 
this problem the idea that the sales-profit potential, which I thin! 
is probably overemphasized, might be brought into balance unde 
some kind of program which would permit the manufacturer and 
dealer to write a contract under which the dealer could provide some 
compensation, or the manufacturer could provide some compensa 
tion to the dealer for the existence and successful operation of his 
service function—both through warranties and through the intangible 
fact that there is in existence adequate and proper and particular 
facilities manned by trained men—so that the buyer of a certain brand 
name of automobile could expect to get a different kind of service 
when he went to the franchised dealer than he could if he went to an 
ordinary corner garage. If this could be worked out, if we could shift 
the balance between the potential income for sales only and put a 
little more potential income on the service side, it would make it a 
little more difficult for a dealer to profit by using a bootlegger to 
extend his own sales potential, and we would be using economic rather 
than legalistic pressures to solve the problem. 

Now, this basic idea of mine has been included in part in section 8 
of S. 5946, but in section 3 it has become mandatory rather than per 
missive, and it is limited to the repayment by the manufacturer to 
the dealer for certain specific services whereas I had hoped that we 
could establish a principle that the dealer is entitled to be com 
pensate on a fundamental basis for the existence of service facilities 

I realize that it is going out into a new area and that there might 
be objection from the Federal Trade Commission, or the Department 
of Justice, but I think that considering the tremendous variety and 
the tremendous extent of these operating products that we buy these 
days that if we are eventually to preserve the identity of franchised 
dealers we may have to move this way rather than the other way. 

Now, of course, as I have already said, the automobile industry 
faced this problem of the bootlegger much later than the appliance 








nt 
1d 
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industry, and we have had the discount houses and a lot of situations 
like that under which men who had franchises to distribute a particu- 
lar and specific brand name found themselves constantly undersold by 
competitors who oper ated under much the same philosophy as the 
automobile bootlegger. 

Now, Mr. Chairman, I would like to go to the bill itself, and at the 
-_ of seeming to be presumptuous, what I shall say now will be more 

r less in the nature of a series of questions. ‘Lhe committee has the 

facilities for getting answers to these questions. ‘These are the things 
that occurred to me as I gave the bill a very cursory study. I have 
already raised the first one, and the chairman has responded to my 
point of view, and my first question is, Shouldn’t the bill be broaden ed 
to inelude all mechanical produc ts facing the same problems? 

Now, he feels, apparently, and maybe with wisdom in his : approach, 
that we better start with the automobile industry because it is the 
biggest and its problems are certainly very obvious, but I nore we 
won't lose sight of the fact that the pattern we set here ma later 
be applied or form a pattern for application to these siailas other 
industries. 

Secondly, I go to section 1 of the bill, which says that it is an unfair 
method of competition for a manufacturer of motor vehicles to induce 
by means of coercion, intimidation, or discrimination any of its 
dealers to order or accept for delivery any product of any kind. I 

m not entirely clear in my mind how this would operate. “When the 
deiieg feels he has been coerced, does he make an application to the 
Federal Trade Commission for a hearing ? 

Senator Monronry. I think he would make a complaint. That is 
the customary operation of the Federal Trade Commission on all of 
its cases. He would make a complaint, or it would be possible that a 
group representative of dealers, the automobile dealers association 
of a certain State, or the national association, could demand an investi- 
gation by the Federal Trade Commission. As a matter of fact, as the 
distinguished Senator is well aware, the Federal Trade Commission 
did make an investigation of the automotive marketing in 1938 and its 
investigation at that time did show very generally the same basic 
difficulties and onesided contracts, and many of the other things that 
our current investigation has disclosed; but the Federal Trade Com- 
mission at that time in completing its investigation found there was 
no law to order corrective action. 

In this case the law would permit corrective action to be ordered 
by the Federal Trade Commission on a “cease and desist,” an agree- 
ment with them to correct the abuses of which they complained, or to 
bring into play the penal provisions of the Federal Trade Commission. 

Senator Bennerr. Well, in the note that I think came from Mr. 
Magnuson, but I am completely sure of this point, the statement is 
made that the burden of proof is on the dealer. 

Senator Monroney. No; the burden of proof is to establish a basis 
for the justification of his complaint and the complaints of his fellow 
dealers to warrant, beyond the frivolous or the inconsequenti: ul, an 
action, a study, or investigation, by the Federal Trade Commission, 
and the burden of proof that: rests largely with the Federal Trade 


Commission from that time on if they find substantial evidence of this 
type of thing. 
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Senator Bennett. Well, I am interested. I can now identify this. 
This is the opening st: itement of Senator Magnuson, and on page 3 
is an analysis of specific provisions under (b), and he makes the 
statement: 

It should be noted that the burden of proof is on the dealer and that provin 
coercion, intimidation, and discrimination is not an easy matter. 

Senator Monroney. That would be true in an individual case, but 
I still think if the dealer has given substantial evidence of intimida 
tion. coercion, or discrimination, then the Federal Trade Commissio1 
wouldn’t sit exactly as a court sits, but would have its investigator 
and examiners go in and their findings would be in the nature of 
friend of the complainant, as far as carrying forward the complaint 
for conclusive study. 

Senator Brennerr. Do they have that power now without this law 

Senator Monronry. Not to do anything about it evidently. The) 
made this study before, as I say, in 1938 

Senator Brenner. Well, is there any power in this law that gives 
them something to do about it? That was my next question. 

Senator Monroney. If these specifications are declared to be ar 
unfair method of competition, then it throws into gear the provision 
of the Federal Trade Commission Act to prevent or to reduce unfait 
methods of competition or unfair trade practices, and this sets out 
specifications of things that shall become unfair methods of com 
petition. 

Senator Bennerr. Well, I am not objecting to it. Lam just tryin 
to clarify the thing, because we os got to debate this on the floor « 
the Senate, or at least some of us have got to understand all of the 
imp y)lications before we can vote accurate sly. 

Ww ill this be fol lowed by a cease and ‘lesist order ? Can the Com 
mission invoke any pe enalties? Can these people be cited ery? 
criminal statute? What happens to the manufacturer, say, if 
lealer proves he was coe reed 7 

Mr. Buspsy. A cease and desist order in line with the regular Federal 
Trade Commission jurisdiction. As I understand it, the Federa 
Trade Commission has both a quasi-judicial function and the function 
of going out and getting the facts and enforcing the laws under t 
jurisdiction of the Federal Tra ‘ Commission; so you would hav 
an individual right of comp laint, but the Federal Trade Commissio 
would not need that to take it upon itself to go into the case. In eith 
case it could issue a cease-and-desist order. 

Senator Monronry. Then it has penal provisions, does it not, t 
where it can assess damages ? 

Mr. Busry. I don’t believe SO. SIP. 

Senator Payne. Mr. Chairman, may I ask this: It raises an inte1 
esting point, and I am not a lawyer, either. Can I ask, have w 
secured or are we in the process of securing an opinion from thi 
Federal Trade Commission and the Justice Department relative te 
this? 

menatol WONRONEY. We ale aWailing tlieik adhlsWwel's. The | 
introduced somewhat late, and it hasn't given them much chance. 

Senator Payne. Are they scheduled to testify ? 

Senator MONRONEY. They do not wish to appear. However. we 
ll have their letters and report sonthis 


a . 
vil] Wa 
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M: Ly I say here that the Federal Trade Commission in its findings on 
June 5, 1939, following exhaustive study of the automobile industry, 
recommended 

It is recommended that present unfair practices be abated to the end that 
dealers have (a) less restriction upon the management of their 

(b) quota requirements and shipments of cars based on mutun 
ment; (¢c) equitable liquidation based upon termination by the 1 





and (d@) contracts definite as to mutual obligations of the mam ture and 
the dealers, including specific provisions that the contract shall be continued f 


a definite term unless terminated by breach of reasonable Conditions recited 
therein 
and many of those very same things are the complaints of the dealers 
here many years later. But there was nothing in the law that would 
make the failure of the manufacturers to institute those things an 
infair method of competition.” 
Senator Payne. It would be my opinion that this would act more 


isa deterrent to this type of thing h appening g, 
Senator Bennerr. In practice, by the time the dealer had processed 
a complaint through the Federal Trade Commission a lot of other 


relations with the Factory would have taken place and probably the 
threat or the dilstap of « consistant, or even the threat to file a com: 
WoO ld bring somebox ly t » his cle ‘alership to work out whatever the 
difficulty was. 

Senator Monroney. Of course. as you know there has been a great 


vement in the climate between the dealer and factorv rel wioNn 
shins. but to leave them at the pre sent point without some method 
seeing that all have to uniformly attempt to be fair in their deal 
ind sas asin teins dak cain ion, or Intimidation, or d minat 
vould | ve, Say, Yo perce) it of the manufacturing industry that wished 
TO lo t it at the merey of asi ral] Vo uly that mi@hnt not wi { eiim 
ntimidatt n aad coervion: e retty soon those who were following 
wood practices woul Ic] fin | themselves victims of the minorities 1O 


1 1 _f . 
ontinued the rough-and-tumble methods of forcing sales of ea 


Senator Bennerr. Of course, I realize that the question of whether 

man has been coereed or intimidated will have to be established o1 
the ba is of the facts of each case, but | also realize it IS a Very def te 
bot ee 

I ild like to move on to the next section. Under 17 (2). the net 
effect, as I read the bill, would be a rigid requirement that the manu 


facture) would have to repurch se anv cars the de aler wanted tO ¢ Te} 
to him for resale, because all the dealer would have to sav is. “I have 
I bootleg customer who will buy these car s, and ther fore the manu 
fs turer, as J read it. doesn’t have the neht to sav tot! e dealer. “Well, 
I don’t want them, vou go ahead and sell them to the bootlegger.” The 
fact that he offe rs the m to the manufacturer with the story that he 
has a bootleg customer requires the manufacturer to accept them and 
repuyre hase then 

[ hope be fore oo committee gets through it can do something to 
larify the question of price. It says the manufacturer would have 

opportunity to repurchase the cars at the price paid therefor. Is 
the manufacturer vong to have to pay the freight that was required 
to get the car into the dealer's place / And who is going to pav to 
transport the car to another dealership ? All of those questions. 

Senator MoNRONPEY. Well, it is certainly contemplated in the bill 
and in the statements that we have given that the dealer will not be 
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completely without some loss in the returning of this car. The pricé 
paid the factory for the car is the guaranteed price that he would 
receive. The freight, floor planning charge, and financing charge, 
and other expenses he may have gone to, could be thrown back upo 
the dealer as his part of the deal to prevent the frivolous shifting of 
car stocks, or the constant overbuying with the guaranty of resale to 
the automobile manufacturer. 

We feel, though, that if the dealer could return the car at his factory 
cost and run the risk of losing the freight, he would be mors 
inclined to push the efforts to sell the car in his own mere handising 
territory and not just dump those cars when he finds that he has 25 
more than he can easily sell, to some bootle ger for $10 above his costs 

Senator Bennett. Well, should the bill then specify what is meant 
by the price because there are all kinds of possible interpretations ? 

Senator Monroney. Again, we feel that we should leave as much 
flexibility as possible to the factory. 

Senator Payne. It would be under uniform plans adopted by the 
manufacturer which is equitable to all dealers and consistent with the 
financial ability of the manufacturers. 

Senator Monronry. We contemplate that will be covered in the 
agreement between the dealers and the manufacturers. 

Senator Payne. It is comparable to the repurchase of parts by man- 
ufacturers. Certain of the manufacturers, as I recall it, didn’t specify 
the terms in their contract, however. 

Senator Bennerr. I think it is important—it seems important to 
me—that something should be spelled out some »where which should 
indicate, if it is to be the factory list price, that is one thing, if it is to 
be the list price plus freight to the dealership, in the case of our dealer- 
ship that means two or three hundred dollars a unit, and it is quite sub- 
stantial. It would have some bearing on this thing. 

Senator Monroney. Well, we go along with you on the theory that 
the flexibility required in competitive makes with competitive con- 
tracts between the various factories—we are attempting not to spell 
those out to the minute detail in an effort to avoid straitjacketing the 
industry. Now, we would like to see it possible—I think that one man- 
ufacturer could, if he wished, give his dealers a complete takeout on the 
cars that he repurchases. Another manufacturer might have a dif- 
ferent sales policy v, if he would guarantee the basic factory cost for the 
return of the cars, I don’t think that would be an unfair practice of 
trade, 

Somewhere in between those two I think should be left to the com- 
petitive influence in the trade, and the less straitjacketing we can do 
and still arrive at a fair and equitable plan for dealers not being forced 
by economic conditions to dump these cars on the bootleg market as 
distressed merchandise, would, I think, work to the advantage of both 
the factory and the dealer. 

Senator Bennetr. Well, as I read the bill, this section is written so 
restrictively that the manufacturer is under an obligation unless he 
can prove he does not have the financial resources to t: ake back any car 
the dealer offers. All the dealer has to say is “I am having diffi- 
culty selling this car, and I have an opportunity to sell it to a bootleg- 
ger, and, therefore, under the provisions of this bill you have to take 
it back.” 





age 
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Senator Monroney. That is one reason why in the bill we didn’t 
co any further than saying “The price paid therefor,” which language, 
| would think, would mean the price paid the factory before delivery. 
Therefore, the dealer has the responsibility of moving thisthing. Any 
time he has a green car and wants a red car, he couldn’t just say “come 
pick up my gree n car. 
~ Senator Bennett. Well, it would have to be spelled out with the 
factory. 

Senator Payne. It would have to be an equitable arrangement be- 
tween both the dealers and the factory. 

Senator Benner. I am just raising these questions because I think 
they : must be faced. 

iutor Monroney. Well, it is very valuable to us, because we 

‘ognize the experience you have hi ad in the automobile si dustry, 

| we want the bill to be practical, and so your years of experience 

e very, very helpful to the commi ‘ttee, 

Senator Bennerr. This in a sense, if you want to look at it, maybe 


its worst sense, is a forced consignmen The manufacturer has 
to stand ready to take back any car that ¢ that dealer has purchased, 
d if we are voing to operate on a consignment basis I raise the 


sstion I raised earlier, why not operate on a straight legal agent 
ind then there would be no question about bootlegging. I just 


hrow that in the record and leave it 
nator Monroney. If vou do that you would have the absolute 
| and vou would actually have chain store operatic n instead of 


ident business. We are trying to find a middle ground here for 
ree and independent business to receive the protection and still carry 


uit the required functions of the maintenance of the trade name, 
ing of a brand automobile, and all. 
Senator BENNETT. I am not advocating - but I am saying now 
you are coming close to one of the features of wency Asis. 

[low will you have the burden of proof that a ataoe soaker intends to 
ll to Qn bootleggver, I wrote in my note did sel] toa b ot les ver. but the 
dealer eannot sell to a bootlegger, he has to return the car to the fae- 

rv if he is not prepared to sell it to a consumer. 

Senator Monroney. Well, he can sell to a franchised dealer in an- 
other location for that same make. In other words, it doesn’t pro- 

hit the accommodation sales. 

Senator Bennetr. That is right, but he can’t sell it outside of the 
I NCHING, 

Senator Monroney. He cannot knowingly sell to a nonfranchised 

‘ler for resale without first offering it to the fac tory for seeenae. 

Senator Bennerr. Then I come to the question of penalty again. 
Dealer X in fact decides he is not going to take the loss that would be 
nvolved in selling back to the factory, so he does sell to a bootlegger 
ind it is traced. The Federal Trade Commission hears — There 
San investigation, they hear him, they decide that he did in fact do 
it. They issue a cease- and-desist order. By this time the “ insaction 

as been handled and long since gone, lone since out of the w ay. I 
wonder if this will actually have a sufficient deterring effect on some of 

se people? I wonder if the punishment, if there is punishment, 

iS not so remote that it may not be effective? 

Senator Monroney. Well, our investigation, Senator Bennett, has 
shown rather conclusively that there are certain large sources of boot- 
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leg cars through regularly franchised dealers. The so-called stim 
lator dealer, in a town that has a market for 50 cars, often is sellin 
500 cars, practically none of which remain in his community, and ma 
wind up as far away as Nevada. We traced a great many cars ba 
to Kansas to a certain dealership there. 

Senator Bennett. A lot of them get into Utah. 

Senator Monront Y. Krom this one agency in a rather small tow1 
Kansas. Now, that is the kind of thing that I think will probably by 
given the greatest attention in stopping the large sources of boot 
cars from franchised dealers who are, in fact, operating bootleg supp 
outlets. 

Senator Bennetr. Well, of course, there is the other side, too, al 
this is maybe a little bit off the Sins ee Talking to my dealer frie 
in Utah, we have in Utah a State with one large city which is Salt Lak 
half of the market, half of the population, more than half of th 
market. Soa lot of our dealers in the smaller towns at some dist 
from Salt Lake are making deals with used-car eide ‘rs in Salt Lake 
and sending their cars up there into the bootleg market without the) 
having come through this stimulating dealer. Now, it is going to b 
pretty hard to be effective on a dealer who mav sell 15 cars a vear, W! 
puts | or 2 of those in the bootleg channels, me I think that may bi 
true of a substantial number of the smaller dea lers under the pres 


Sl action, and | am lust wonder ao whethe the time that wou ld 
required for Fede ral Trade Comm 310 Wo ld be effective aQ% unst t] 
particular man. 

Tamra sing these qu estio} si the he ype that they can he Answers 


Senator Payne. Don’t you think. though, that it would have a salu 
tary effect? Undoubtedly if this type of legislation, or legislatiot 
similar to it, were adopted, don’t vou think that the manufactm 
would, in connection with the w ritine of the franchise = spell out pret 
definitely what the relationship was between the dealer and tl 
ga nas 

eneare > Br NNETT. Oh, he wo uld have to beenause the manufacture 
under this law would have a specific legal obligation, and I would think 


that would have to be written into the fr: eee 


Senator P \yNE. It would certainly oe » hootlegging—by t! 
appli cation of commonsense on the part of a little town dealer or at 
of the rest of t] “ik Cy amnesic ep ain a If this thing was clear 
set forth in a anchise, they would know what their situation wa 


Senator Bennetr. As I say, I am anxious—— 

Senator Payne. At the present time, there is no way anybody ¢ 
move on the thing. The manufacturers’ hands are tied, and the leciti. 
mate dealers’ hands are tied. 

Senator Bennerr. My next question may sound like a very wild one, 
and it is, but am wondering if the im pores in of this obligation on th 
manufacturers to stand ready to buy back from his franchised deale 
any automobiles that thev wanted to give him would not at least set up 
in the minds of the reine wey and I have talked to none of them, 
the idea that maybe they better eliminate the sales franchise entirel\ 
and get out in the open market without putting themselves in this kind 
of straitjacket ? 

There are lots of pressures on them to be able to sell a load of auto- 
mobiles to anybody who backs up to the door. 
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Senator Payne. Again, we had definite testimony, and I cai 

but I recall ist 
e or two, who stated that they much pre ferred the opportunity ot 
no able to purchase back from the dealers the cars that they were 

nable to sell through normal channels instead of having them find 
rway into the bootleg market. 

Senator Bennerr. Well, Lam just surmising. 


member whether it was from all of them or not, at de 


Senator Payne. I have just been passed a note here which refreshed 
iy memorv a little bit. 
(General Motors and somebody else, too. L believe, promises at this 


storebuy. 


Senator Monroney. They all testified, as T recall, tha ey would 
preter to have the ‘ars offered to then [ LO L\ hhh OLE a 
bootleg market. l prestun though \ Cl ere i 
ement then ve will not find the faetor es perhay COIL I 
senator BENNETT. fhey wont be quite so anxiou 
I. fl I said when IL sat down, and t repr nts a pe ey 
V might hise fo. rvice al e} { ( e 
riket. 
‘ or PAYN! You raise i nite po ‘ ii 
Senator Monroney. But during the course of our ( h 
of the automobile manutacturers, they all asserted 1 oF 
nd their appreciation of the value of the job een 
by the independently owhed franchised dealer | I 
J that the prime difference etween the big ‘ I 
lustry and the smaller independ @] 
wh up under the system. The big operators a ' 
their dealer body is strong, and it none of them | | 
re to see tl thine changed to (1) pe \ ( on, 
as rapidly developing, and (2) following th Lite 
ods had lost their appeal, to have to finally put in a nationwide 
ZACLON for chain type of sales arrangements. Phe x of 
tustry to vo to that, except In One or two spots ¢ f ope l 
ied ships, doe nt indicate oO us mt there 1S anv de e ¢ { 
ut of the automotive industry to change the basic relatio 
1} bile mercha i} Ine 
Senator Bennerr. Well, now still allowing my imag on to run, 
Management of a dealership with the 2 vilege of i O | 
\ tock back to the manufaeturer, there are several tin vhen 
L | nk I would look at it very nara. (Qnee a vear the local LX 
essor comes around, and automobiles ave eXpensive If we have 
‘NtOry of a hundred automobiles we have MOE SZVUYU VO Invest d, 
i we have to pay the local property LAX. It would be tem bly 
empting, 1 think, along about 15 days before the time the assessment 
5; going to be made, to notify the manufacturer 1 don't want to carry 
em through the tax period and will he please take them back. 


At new model time it is a . of 
ne old model and it would be terribly tempting 1O tell the hianu- 
facturer at new model time “I can’t dispose of these in my local 
channels. ] would like to yet rid of them, | would like LO sel] them 
through a bootlegger, but I can’t under the law, so they are yours.” 

Senator Monroney. Almost all of the factories at this time, as I 
recall, have buy-back provisions for the excess stocks at the change- 
of-model time, don’t they ? 


lwavs a iob to gel rid of the tag ends 
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Mr. Bussy. They have a system of compensation that they give | 
the dealers at that time. 

Senator Bennerr. I know we have never been offered any oppo 
tunity to sell back to the manufacturer our stock of old models. 

Senator Monroney. They all have some plans, as I recall, to rebat: 
to them certain amounts—things of that kind. 

Senator Bennett. Well, if this thing became law and there we1 
these particular periods, calendar periods, when the manufacture: 
might expect a widespread return, what is going to happen to your 
production situation in Detroit and your employment situation ? 

Senator Monroney. Well, that is where I think this bill works to 
the great advantage of the automobile industry. We have see 
through the years periods of “feast and famine” and erratic produ 
tion schedules, ranging from overproduction to long periods « 
shutdown. 

We feel with this plan, or one similar to this, in the law, that th 
automobile factories would be a little less inclined to overprodu: 
and let the dealers absorb whatever overproduction there was, 
regardless. 

You have, in other words, a type of nearly captive market here t 
absorb the production, whatever the factory says they are going t: 
build. If the factory has to calculate the actual absorption of the 
market, you have not only theirs but also the dealer’s judgment, and 
that will _ more independent under his than it would be if the 
dealer could say: “Sure, send me another 50 cars, I will try my best 
to sell them; if I can’t sell them in my town I can always bootle; 
them someplace.” 

Senator Bennett. Well now, he san say: “I can always send then 
back to you.” 

Senator Monroney. Yes; but he isa darned sight more conservative, 
T think, when he has to return the cars than if he can call up a boot- 
legger in Los Angeles and say, “Come get 50 cars, I am overstocked.’ 
Those cars just disappear. He gets his factory cost and probably 
his freight out of that. They move on by truck at maybe $5 to $1! 
above the dealer’s cost. 

Under this bill you are going to have to have the factory sharpe1 
their pencil on meeting the need for the market as it exists. Yo 
are going to have the dealer trying to calculate his market more 
closely because he knows he can’t just make these cars disappear by 
calling up some automobile wholesaler or wholesale auction company 
and say, “Come get them.” 

Senator Bennerr. At the same time you are putting another factor 
into the planning problem, which is the problem of return, which it 
certain periods of the year I would think would be substantial. 

Senator Monroney. But these factories know the difficulty at the 
model change. It is not going to be sprung on them. They know 
better than anyone else at what date they are going to come out with 
a new model. One of the evils that created some of the situations 
that are making this a bad automobile year is the fact that they just 
left the value turned on at the tail end of 1954 and rolled out thousands 
of cars as they were preparing for the model change. 

Senator Payne. Well, in effect, Mr. Harlow Curtice, president of 
General Motors, in his testimony in connection with this particular 
legislation we are talking about, urged something along these lines, 
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and he described “a proposed new clause.” He said “such a clause 
would have the effect of minimizing possible overproduction and 
maldistribution. ‘The dealer would be careful to order only cars that 
he could expect to sell at retail. The manufacturer’s representatives 
in the field, responsible for distribution, would avoid maldistribution 
in order not to be in the position of repurchasing or refusing to repur- 
chase ears. The factory would schedule production carefully to avoid 
ove rproduction’ ’—and, of course, as you and I know, Wallace, in the 
business, and you are much more f: amiliar with it than I am, because 
vou have been in it much longer than I have—let me just say that we 
know that all of this isn’t the fault necessarily of the manufacturers 
at the top level. 

You had some pretty eager beavers out in your zone, heading up 
your zone organizations, and also in the field as representatives that 
have caused a great deal of this maldistribution, and this situation 
has arisen. I don’t say that everybody’s eyes have been closed to it, 
but certainly ihe ‘y have been responsible in no small degree in trying 
to push themselves up the ladder, which I suppose is a desirable 
ittainment if they can secure it in the proper channel. They have 
really pushed this in a lot of areas of this country by their design to 
bring personal benefit to themselves in reward for what they have 
be en ab le to do. This thing, I think, would again act as a very defi- 
mM] eterrent because it places the manufac turer in the position to say 
to those fellows: “Now look, we are not going to have any more of 
this type of maldistribution. You are going to work with your 
dealers. You are going to see that they take cars that they honestly 
feel that they can sell in their retail market, and you are not going to 
try to push off onto them more than the *y can normally absorb.” 

Senator Bennerr. Well, I just Ww: anted to raise these question s | 
have one more question with relation to the bill and then a br le f sum- 
mary. Section 5 provides that for any manufacturer to cancel, termi: 

ite. or fail to renew the privilege or right of any dealer to wall the 
products of such manufacturer—it is an unfair practice for him, and 
so on—to sell the products of such manufacturer without agreeing to 
effectuate an equitable liquidation of the assets of the dealer. Now, 
I can realize how desirable that is from the point of view of the 
dealer who is being canceled for any reason, but I just raise this 
ql iestion. 

There are many other manufacturers with franchised dealers, and 
this applies where you are getting into the field of general principle: 
Should a manufacturer who cancels a franchise, as a matter of prin- 
ciple, be required to assure the man whose franchise he cancels of an 
equitable liquidation; is that an obligation that we want to ask the 
manufacturers to take on ? 

Senator Payne. Well, again—Mr. Chairman, if you will permit 
me—again we get into a field where the testimony of the manufac- 
turers who were here before the committee specifically set forth that 
it was their full intent, it was the pattern which they had tried to fol- 
low in endeavoring to bring about a satisfactory liquidation of the 

ssets of these dealers, if their franchise was terminated. 

Senator Bennett. I can see that from the point of view of public 
good will and the opportunity to get another dealer in the town to re- 
place the dealer whom they liquidate, and for many reasons of policy 
that would be a good policy, but when you write it into the law, don’t 
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vou make the automobile dealer a favored individual, as compared 
with the dealer in Arrow shirts ? 

Senator Payne. Well, let’s just deal in generalities there. Can you 
place the dealer in Arrow shirts or in steam irons or in television o1 
similar related activities anywhere in near the position of a fra 
chised automobile dealer w ho has been required because ot the term 
of the franchise to invest in the very expensive types of equipmen 
that must be provided and the facilities that must be provided in orde: 
to perform the franchised service ¢ 
Senator Bennerr. -A lot of little business men have tried to go into 


} ] ” . . 
the applia ce DUSINess and have gone out ol business under a proce - 





of tnilure and forced liquidation, and | JUS La se the question. Her 
vou are making this man a favored customer, and if the Chair w 
permit me. 1 can’t resist the obvious story aut this point of the clothing 
hi unl hye | 1 h) ic ke pi 1@) S On his window, “(Going QO) 
of buses " he neal Salev’ and finally His son Grew p, and a friend Salt 
o the fa l \V I ure y« GO rto do with vow n?” 
: ; 5 . 1p 
=. 72, e qd, “bam goig to tet him @o out of busines for himself. 
Ss itor Mon Ney. Isn't it a fact, though, under present contract 
i 
riit od ution, SiZe, and type ot e tablishment required Oo; 
he automobdiie dealer to s itisfy the manufacturer and that is usually 
\ franchise requirement—that they tell them almost where they 
» move and they have the veto of where t] ey are going to be 
located and th type of facilities. In fact, they have canceled several 
dealers because they said the facilities weren't sufficiently good to 
aintain the place. Under that practice, operating maybe on a l-yeat 
ct t, whi is General Motors’ practice up until these com 
mittee stu begin, the dealer might find himself with a quarter of 
( ora half a. lion dolla plant, clesioned, equipped, located 
ere the dist tC or ZONING Mmanaver told him tO locate, and in the 
event of termination that man has absolutely no recourse but to make 
FOO O} his 10-year lease or the investment and me rigage that he 
pla el on the | Idi oO’, It certainly seemed to me to be incumbent O} 
the factory 1f they expect that type of location and that type of fa 
lity for their representation in that town that they cannot tum 
round and Ww lk way trom the wreckage caused by the loss of the 
franchise 


The dealer loses his income. He loses the profit from future 
sales when the contract is terminated. You are merely trying to help 
in rderly fun ral al d pass on the remains to someone else without 
further diminishing the lifetime savings of the dealer. 

Senator Bennerr. Well, I agree with you as one of those who is, 
Vy, a potential victim of that kind of process, because 
we have been operating under a franchise now for 15 years, and with 
no more protection that any other dealer, and we have a tremendous 
tment, but I just raise the basic legal question and leave it at 
that. 

Senator Monroney. Well, one other thing before you leave that. 
In this investigation we found there was a vast amount of fear in the 
hearts of the dealers on that one point. They had al year lease on 
life but they had a 20-year mortgage on their property, and the pros- 
pects of utilization of that property, in the event of cancellation, 
were few, I mean it wasn’t the fact that great wholesale numbers 
were canceled, but all of the going dealers had this fear that arbi- 
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trary provisions could bankrupt them, without any provisions of the 

factory taking up the expenses that had been gyone to at the behest 
of the factory represent: tives. 

It wasn’t a leeal demand that they could enfor ‘© in courts—that 

ui had provided these half-million dollar facilities at the demand of 

factory—but there they stood, and there was aes morte ind 

L be used 


Vo 
there Was the 10 year lease. Now, the only thing that coul 
for was an automobile agency. The other automobile agencies 1n 
jhe towh Were already located and the only use he could have for that 
property would be to ublet it to the cde: ler ec in 


1)) 
‘ } 

sSennitor Li NNETT. I oe seen the thine 1) ippen over and ver 
uf Hh Wn Salt = »7T know what the problem is, but I wise 
"1 other question. fi ail unfair trade pra tice. [s the O} ly re 


ise the le ler VV il] have a Cease ana clesist order from the Federal] 
Trade ¢ ‘ommiussion if the manufacturer does enncel him Without 
eo table arrangement / 

Senator Monroney. It would eo into the manufacturer's contract. 

t does now, but it would provide for an — hquidati 
ie event of eancellation. We feel that many of the se things hould 
ive been in the contracts long ago to help prov ide an orderly process. 

Lhe contracts, as they have existed you may not wish to comment on 
this—-I am sure you will feel as most dealers feel, that they have been 
Let idedly one-sided, in the factories’ favor. 

Senator Bennerr. There is no question about. it. Well, Mr. Chan 

ln, Vou have been ver\ patient with mie. Iam glad senator Payne 

used earlier the attitude of the Federal Trade Commission, par 
ticularly since they would have to administer this law if it were passed, 
ind also Justice. I hope you wont be satisfied with their written 
OpPpM1oONs. 

I would hope that vou would pursue agam the request that they 
come up here and make themselves avatlable to questioning because 
I think that 1s a verv in ti busine Well have bee 

think that is a verv important ousiness. eli, vou have been very 
patient and Tam grateful for this opportunity to express my randon 
thoughts on this bill, and | will vO back to the Finance Conimittee. 

Senator Monroney. Well, they have proved very valuable to us, 
and we apprec lt ite, based on your long experience anc your desires to 
be helpful to all small business, this advantage of vour study of th 
bill. 

Thank you very much for your appearance. 

We have astatement from Hon, Joe M. Kilgore, Member of Coneress 
from the 15th District of Texas, which I will ask the committee counse 
to read into the record at this time. 

Mr. Buspy (reading) : 

Mr Chairman and gentlemen of the comm tee, T am Joe Ki gore \ViIemb root 
Congress from the 15th District of the State of Texas I want to thank vou, M 
Chairman, for the opportunity to appear before your committee in connection 
With its study of automobile marketing practices 

Nine hundred and six automobile dealers from my State of Texas responded 
to your questionnaire as reflected in your report of January 19, 1956. Ninety 
percent of these dealers declared that there was need for Congressional study 
or Federal legislation with regard to automobile dealers’ problems in the market 
Ing field. 

According to your report the problem of phantom freight drew —- most de 
Cisive reply from Texas dealers By a margin of greater than 30 to 1 they believed 
that this practice should be eliminated. Bootlegging was rewarded | as seriously 
detrimental to the business of more than 75 percent of the dealers ia my State 
Who responded to your inquiry. Moreover, almost one-half of the replies indi- 
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cated that bootlegging had increased compared with last vear. The decisi 
nature of these replies from Texas reflects the seriousness of the situation nm 
facing the automobile dealers throughout the Nation. 

Everyone must realize that a strong dealer organization is the very lifeblo 
of the automobile industry. It follows that the factory-dealer contract m1 
contain authority under which the factory may eliminate incompetent dealers 
both for the protection of the factory and for the protection of the vast major 
of its competent dealers. It would likewise be a corollary to such a princi) 
that the dealer have some protection in his contract to “have his day in com 
against unwarranted cancellation and to have an orderly liquidation of } 
dealership assets if the cancellation of his franchise is warranted—as in instance 
it will be. 

The urgency of these problems has impelled me to accept with gratitude yo 
kind invitation to appear before your committee to urge you to take prom; 
remedial steps to improve conditions in this vital segment of our economy. 

As your hearings progress you will continue to perform a great service to tl 
Congress in affording information and legislative recommendations. Furth 
than that you have afforded the entire automobile industry a forum in which | 
discuss matters that concern the people as a whole as well as those direct 
involved in this great industry. 

When an industry is so vast as the automobile industry, its condition will ha 
a sweeping effect on the rest of our economy. The automobile industry must 
be kept healthy and vigorous and the Congress can be very helpful in insuri1 
this result. Your continued examination of this very vital area and the report 
ing of any necessary legislation is urged. 

I thank you for the opportunity of expressing my views before your committ 
which has done so much toward this goal. 





Senator Monronery. Thank you very much, Mr. Busby. 

Are there any other witnesses who wished to be heard on this bi 
present ¢ 

We would be glad to hear them at this time. If not, the genera 
hearings on legislation pertaining to the automobile industry will bi 
closed. We have granted an extension of time on application of tho: 
invited to appear for testimony of Ford and General Motors, and 
they will be heard on the next meeting, Tuesday, June 12, in room 15), 
Senate Office Building. We will have a communication at that tim 
from the Chrysler Corp., who have asked to submit a statement. \ 
will have a communication, we trust, from Justice and the Feder 
Trade Commission, and, if possible, testimony from both of them o 
their findings. 

Otherwise, the hearings are closed. We will leave the record ope: 
for the submission of statements from Members of Congress, and 
Members of the Senate, but the committee will stand in recess for th: 
specific purposes outlined by the Chairman until Tuesday, June 12, 
room 155, Senate Office Building. 

(Whereupon, at 11:40 a. m., the subcommittee adjourned.) 
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TUESDAY, JUNE 12, 1956 


UNITED SraTEs SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES, 
Washington, D. C. 
lhe subcommittee met at 10:12 a. m., in room 155, Senate Office 
lding, Washington, D. C., Senator A. S. Mike Monroney (chair- 
) presiding. ; 
Present: Senators Monroney, Wofford, and Payne. 
Also present: David Busby, committee counsel. 
Senator Monroney. The Subcommittee on Automobile Marketing 
ie Interstate and Foreign Commerce Committee will be in session. 
e are favored today with witnesses on the various pieces of legis- 
on that are pending before the Senate. 
\s was announced before we closed the general hearings last week, 
held them open for the testimony of representatives of the Ford 
xr Co., General Motors, and a statement by Chrysler, and no one 
e. I understand that as a part of the Ford Motor Co. statement 
ere is a dealer statement which will be incorporated into the rec- 
d. But we had announced the closing of the hearings, except for 
special extension given for the ones who could not appear during 
st week’s testimony. 
Mir. Gosserr. Senator, may I state that, with your permission, we 
ve two witneses, one an economist, 2 profes sor from Columbia Uni 
ers oy who would like to read a statement. 
enator Monroney. That will be all right. That will be supple- 
ntary or a part of your general presentation ¢ 
Mr. Gossett. Yes, sir. 
Senator Monroney. They will appear as witnesses in behalf of th 
Ford Motor Co. ¢ 
Mir. Gosserr. Yes, and the dealer to whom you refer would like to 
il his statement. It is a very short one. 
——— Monroney. That will be very fine. It will be incorporated 
. part of the testimony of the motor companies, and if General 
Mot tors has the same that they wish to incorpor: ite, they may do so. 
What we are required to do on these he: arings 1s to announce about 3 
vs before that all witnesses who wish to be heard will be heard, 
nd we can’t indefinitely continue the hearings because of the lateness 
f the session. 
The first witness today is Mr. William T. Gossett, general counsel 
d vice president of the Ford Motor Co. We appreciate your being 
ere, Mr. Gossett, and I understand you have a prepared statement 
hat you would like to give. Anything other than that, we would be 
vlad to hear as a part of your testimony. Then I believe, in behalf of 
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orderly procedure, you should complete your statement, first. and thx 
perhaps be interrogated by the committee. So you may proceed. 

If you will state your name and title for the record. 


STATEMENT OF WILLIAM T. GOSSETT, VICE PRESIDENT AND 
GENERAL COUNSEL, FORD MOTOR CO.; ACCOMPANIED BY R. § 
McNAMARA, VICE PRESIDENT AND GENERAL MANAGER, FORD 
DIVISION; AND WRIGHT TISDALE, ASSISTANT GENERAL 
COUNSEL, FORD MOTOR CO. 


Mr. Gosserr. Thank you, sir. 

My name is William T. Gossett. I am vice president and gene) 
counsel of Ford Motor Co. 

On my right is Robert S. McNamara, vice president and general ma 
ao er of the Ford division of Ford Motor Co.: on my left is Wright 
Ci sdale. assistant general counsel of the Ford Motor Co. 

It has been just 3 months, Senator, since we first appeared before 
vour distinguished committee. The date was March 12, 1956.) Thi 
management of Ford Motor Co. appreciates this opportunity to expres 
its views on the bills now before the committee. We are anxious to 
assist in whatever way we can the efforts of the committee to unde: 
stand various problems affecting the automotive industry, and to helj 
resolve them in ways consistent with the best interests of all Americat 

I must say at the outset that Ford Motor Co. is op posed to most of 
the proposed legislation in form and in substance. That is our posi 
tion, not merely because we think the proposed legislation would b 
injurious to our company and to the interests of our dealers, our sup 
pliers, our employees, and our more than 300,000 stockholders; nor 
merely because it appears inimical to the best interests of our industry. 
We oppose it also because it contains implications that we find drasti 
and frightening—implications that far transcend its immediate prac 
tical effect and could do serious violence to the whole economic systen 
ot the N: ation. 

I propos e to dise uss In C consider: ib le det: iil the Monroney bill, Ss. S946 
Attached to my statement are comments on the other ‘bills that ari 
before the committee at this time. 

I don’t propose to read that part of the statement. 

As to the Monroney bill, a serious question is raised, we think, by 
the class aspec ts of the proposed le 1S slation. In exerting its powers 
under the commerce clause, Congress is exercising its polic e power for 
the benefit of the public. It is fundamental that to justify proper 
legislative exercise of police power, (a) there must exist a real evil ad 
verse to the general public interest, (4) the legislation must be reason 
ably caleulated and necessary to correct that evil, and (¢) the legisla 
tion must not, under rt guise of protecting the general health, safety, 
or welfare, actually be designed to benefit some class or group. 

This bill meets none of these tests. No evil adverse to the general 
public interest has been or can be demonstrated that would warrant 
singling out the automotive industry for regulation not imposed upon 
other indus tries. There has been no demonstr: ation warranting the 
imposition of such unusual burdens upon automotive manufacturers 
for the purpose of conferring a doubtful, short-term benefit upon a 
particular group; namely, automotive dealers. Nor can any overall 
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enefit result to the publie at large or, ultimately, to the dealers them 
ves, As we shall show, the inevitable effect of this bill. were it en 
1] into law. would be to work to the detriment of the public through 
ohe} pric es for motor vehicles and service 
Even assuming the conce ptu: il valid itv of the legislation proposed 
the bill, it would be seriously discriminatory. It is aimed solely 
the esa eee industry and almost entirely at one seoment of that 
try—the manufacturers. It ignores completely the fact that 
e of the most serious publie eriticism directed at the Industry is 
tributable to the conduct of some dealers. 


While the proposed leoislation makes an ineffective attempt to deal 
wt with the question of bootlegging, it makes no attempt to curl 
abuses that have had far ore iter effect upon the public welfaa 


have some of the practices at which the leg) lation is aimed. 
Mord Motor Co. has creat respect for the vast majority of auto 
hile dealers and a traditional sense of oye) to them. They are 
essmen of stature and integrity whoa » hich hy reoarded in the 
munities in which they live. U ea itely, however, the indus 
a whole has been subjected to criticism because of the conduct 
relatively few dealers. They have engaged in bootlegging, mis 
aqing cudve rtising, and other unworthy practices, These prac tices 
ve affected adversely the coodwill not only of the dealers but of the 
ufacturers and their products as well. Even conceding as we do 
t the manufacturers must share responsibility for some of the con 
l of the dealers, the bill is discriminatory in singling out the 
ifacture srs alone for corrective legis: ition. The her eSSary conse 
ence of the provisions of the bill is that they would subject the auto 
otive manufacturer-dealer relationship to close and detailed super 
sory regulation by the Federal Trade Commission. As will be 
monstrated later, this reoulation probably would include, among 
rr things, contract making, product pricing, and other conditions 
sale. The tendency of the bill, therefore, would be to inhibit, if 
it eliminate, certain areas of competition among manufacturers, both 
ough the prevention of maximum sales effort and through the 
dency toward standardization inherent in the administration and 
forcement of the proposed legislation. 
In summary, then, the legislation contemplated by this bill would 
olve, we think, an unwarranted degree of discrimination both 
ithin the automotive industry and as related to other industries. 
It would inject the Federal Trade Commission into the day-to-d: VN 
business operations of the automotive industry and thus woul | involve 
rovernmental regulation and direction of a manufacturing industry 
thout precedent in American history. 
It could be so injurious to the present system of distribution of motor 
icles as to force a major revision of the system—a revision that 
m cht even render obsolete the whole concept of authorized dealer- 
SHIps. 
It would decrease sales, reduce volume of production, raise costs, 
nd increase prices to the consumer. It would create unemployment 
ot only among emplovees of the manufacturers but among those of 
ie thousands of suppliers that serve the automotive industry. 
B would involve implications that ultimately would affect adversely 
he entire ee onomy of thee ‘ountry. 


73438—56—pt. 2 8 
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The bill, if enacted, inevitably would give rise to burdensome ai 
disruptive litigation, both before the Federal Trade Commission a1 
in the courts. ; 

Finally, the bill does not specify whether it applies to sales agre 
ments already in existence, or is meant to sie prospectively to agre 
ments to be entered into after the effective date of the act. If 1 
former is intended, a serious constitutional question arises. 

This brings me to the specific provisions of the bill. 

Sec. 17. (a) For the purposes of section 5 it shall be deemed an unfair meth 
of competition and an unfair act or practice in commerce— 

(1) for any manufacturer of motor vehicles to induce by means of cox 
cion, intimidation, or discrimination any of its dealers to order or accept f 
delivered any product of any kind. 

This subsection is basically deficient in that it fails to contain a 
definition of the inherently vague words “coercion,” “intimidation, ’ 
and “dise rimination, * and in that there is no exception from the ope 
ation of its provisions for the normal persuasive effort 7% is ba 
in a seller-purchaser rel: tionship. This deficiency cov Id se ‘rious! 
inhibit and restrain automotive manufacturers from engaging in ord 
nary commercial communication with the dealers to oie the Vy no 
must sell their products in order to continue in business. 

Under this subsection, normal persuasive sales ~~ by the autom 
tive manufacturer directed toward a dealer might be claimed to co 
stitute “coercion.” In Ford Motor Co. v. United States (335 U.S. 
303 (1948) ), the Government in its brief in the Supreme Court of thi 
United States took the position that mere recommendation by a ma 
ufacturer would constitute coercion of a dealer simply because o! 
the nature of the rel: ert, between them. We did not and do not 
now agree with that position, but here is the argument made in one o} 
the point he aint in the Government’s brief (p. 32) 

B. In view of the dealers’ ready susceptibility to factory influence, the pra: 
tice of recommending a factory-favored or factory-affiliated finance company, : 
well as the practice of joint solicitation of dealers by agents of the factory a 
of the favored finance company, constitute coercion and hence violate the Sh 
man Act. 

Under that point heading the Government said, among other things 
(p. 06): 

* * * Tf Ford is permitted to “persuade” its dealers to use a preferred fina1 
company, it will find a way to make “persuasion” effective. The difference b 
tween a threat and “persuasion” may involve such finely drawn subleties [si 
of language and conduct as to make the two indistinguishable. This is partic 
larly true in a situation such as is involved here, where the dealer is peculiar! 
subject to the slightest hint from the factory. 

In support of this position, the Government cited, among other case: 
International Association of Machinists * Tool and Die Make rs Lod: 
No. 35, ete. v. National Labor Relations Board (311 U. S. 72, 7s 
(1940) ) ane National Labor Relations Board v. Link-Belt Compan 

(311 U.S. 584, 598 (1941)). One of the issues in the Internationa 

Associ: ition of Machinists case was whether a certain union represente: 
an “uncoerced” m: 0% ity of employees. The Supreme Court affirmec 
a finding by the National Labor Relations Board that the union di 
not represent an “uncoerced” majority and in doing so it said (p. 75) : 
. o ° Slight suggestions as to the employer’s choice between unions may ha 
telling effect among men who know the consequences of incurring that 
employer’s strong displeasure * * *, 
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In the Link-Belt Co. case, involving similar issues, the Supreme 
ourt stated (p. 600) : 


* Intimations of an employer’s preference, though subtle, may be 


> as potent 
itright threats of discharge. 


Congress considered the problem inherent in a peculiar relation- 
p such as an employer-employee relationship in connection with the 
t-Hartley Act. Decisions by the National Labor Relations Board 

‘le the W agner Act had the effect of using as evidence of coercion 
<pressions of opinion and attempts at persuasion by employers. To 
void this, Congress, while providing in section 8 (a) (1) that it is 
unfair labor practice for an employer to “interfere with, restrain, 
coerce employees,” further provided in section 8 (c) as follows: 
The expressing of any views, argument, or opinion, or the dissemination 

of, whether in written, printed, graphic, or visual form, shall 

or be evidence of an unfair labor practice under any of the provisions 


s act, if such expression contains no threat of reprisal or force or promise 
benenht. 


not con- 


Vo comparable es. is contained in the Monroney bill. Indeed, 
bsection 1) of the bill does not even contain a provision permitting 
stence by the manufacturers upon the requirement that dealers 
ntain sufficiert stocks of the manufacturers’ products in order to 
e adequate representation to the manufacturer and to assure prompt, 
ent, service to the publie and the vehicles they buy. Since the 
rs are the only retail sales outlets for the manufacturers’ prod- 
5. t his j is an essential element of the business. 
\nother serious deficiency in this subsection of the bill is that there 
o reservation that would permit the manufacturer to enforce what- 
er rights it might have under the general provisions of its sales 
reement or under subsection (4) of the bill, without fear of violating 
section (o>. 
Subsection (4) purports to permit the manufacturer to terminate a 
les agreement under certain circumstances. But a mere expression 
intention on the part of a manufacturer to consider the exercise of 
s right under subsection (4) might well constitute “coercion” or 
ntimidation” in violation of subsection (1). 
\ definition of the amorphous word “discrimination,” in subsection 
is sorely needed if the manufacturers are to continue to distribute 
‘ir products through authorized dealers. In the automotive indus- 
ry conditions vary widely from dealer to dealer and from time to 
ie. Problems of allocation and distribution of the thousands of 
ems offered by the automotive manufacturers are extremely compli- 
ited, and the absence of clear statutor v definition in this subsection 
uld be no more than an invitation to protracted litigation. 
finally, subsection (1), by its language, would prevent the manu- 
facturer even from inducing a dealer to accept for delivery any prod- 
ct that the dealer may have ordered voluntarily—and ie even 
ough the manufacturer may have shipped the goods. 


Sec. 17 (a). For the purposes of section 5 it shall be deemed an unfair method 
ompetition and an unfair act or practice in commerce— 
* * » * + * * 


(2) for a dealer knowingly to sell other than to another dealer of such 
manufacturer a new motor vehicle for resale as a new motor vehic!e in com- 
petition with other dealers of such manufacturer without first affording such 
manufacturer an opportunity to repurchase such motor vehicle at the price 

said therefor, and for such manufacturer to refuse to repurchase such motor 


oe 
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vehicle at the price paid therefor, and for such manufacturer to refuss 
repurchase such motor vehicle at such price under a plan adopted by 
manufacturer which is equitable to all dealers and consistent with the fi 
cial resources of such manufacturer. 

The ostensible purpose of this subsection is to eliminate bootlegei) 
of new cars by dealers. We Oppose bootlegging, but do not belie \ 
that the proposed legislation would eliminate it. 

In the first place, it would not reach many bootleg sales. It pu 
ports to prevent a dealer from “knowingly” selling a new motor v 
hicle for resale “as a new motor vehicle.” Many bootleg cars are not 
resold as “new”, and hence the provision would be inapplicable to stu 
transactions. Moreover, as is shown by the testimony be fore tl 
committee on March 12, 1956, of L. D. Crusoe, executive vice president, 
Car and Truck Divisions, Ford Motor Co., a substantial number of 
the new cars that or in unauthorized trade channels are 1 

“knowingly” bottlegged by the authorized dealer. The subsectio 
would be inapplicable to these sales. 

In the second p lace, although the bill contains no require ment th 
the dealer make any inquiry as to the intended use of the vehicle sold, 
it nevertheless would prohibit a sale by a dealer only if he knew, not 
only that the sale was a bootleg sale, but also that the vehicle wou 
be resold in competion with “other (authorized) dealers of such mai 
ufacturer.” Thus, the burden of proof would be so difficult to sustair 
that enforcement of the proposed legislation against dealers would | 
virtually impossible. 

The legis: mane would be ineffective for a third reason. The onl 
incentive provided to the dealer by the second part of subsection (2 
to avoid a bootleg sale would be his right to resell the vehicle to th 
manufacturer. But dealers interested in the “plus business” profit 
involved in bootleg selling might not take advantage of this provisio1 
They wee prefer to make the ie if they could, just as they cd: 
today, rather than to return the car at cost to the manufacturer. 

The satay premise of dice (2) seems to be that cars that 
appear in bootleg channels are forced on the dealers by the manufa 
turers in the first place. That the premise is a false one, certainly a 
related to Ford Motor Co., was clearly demonstrated by Mr. Crusoe i 
his testimony on March 12. Most Ford- produced vehicles that hav: 
appeared in ‘bootle; ro channe ‘Is have arrived there either because of the 
dealer’s desire for quick “plus business” profits or through innocent 
sales by dealers. And bootlegging of Ford products reached hig 
proportions when they were in short supply. But even if the premis 
were valid, there would be no need for subsection (2) because eat 
“forcing” presumably would be prohibited by the provisions of sub 
section (1). 

If the major premise of subsection (2) is not as stated above, the: 
obviously the only purpose of this subsection is to load upon the manu 
facturers most if not all of — commercial risk inherent in the retail 
selling of cars. Whether or not this is the real purpose of subsectio1 

2), its language would ty ave that effect and its effect on automotive 
merchandising could be drastic and far-reaching. 

In the first place, such a loading of risk upon the pemeten seaghe 
might lead some dealers to be far less careful than the ‘vy are today, 
the theory that in their ordering they could require the manufac vet 
to buy them out. Indeed, the combined effect. of subsections (1) and 
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would be that the dealers would cee have to accept deliverv of 
ynobiles that they had ordered and would hot have tO sel] auto- 
obiles that they had accepted. ‘Thus, inefficient d 
ranteed against all contingencies, including their own ineptitude 
vad judgement. 
Motor Co. has implicit faith in the present system of distribut- 
y iutomotive products through authorized dealers, Indeed. this 
m has been largely responsible, we think, for the preeminent 
ion now occupied by the industry. Only in the greatest extrem- 
uld we even consider a change in the system. But if the pro 


ealers would be 


| leoislation were enacted into law, the distribution svstem would 


cP ously disrupted and the exposure of the mam facturers would 
rreat AS tO require them to reappraise thi present syste of 
ion. ‘| hey would be forced tO Vary the \ m to re fj et the 
c| conditions. and nueht be CO] peli | tO He Opt SOME ther 
| of distribution. 
() thing is clenr. if seems to us: lf the leo slation were en: ted, 
la be no [orl il b =]s {oy 4 ralne t (| iers thre \ ) ( 
that they now enjoy. With redu i er Ould | 
tification for the existing price structure. Indeed, under such 
ther niuieht by littl eet Tol Luli ! t dea 
ow constituted. 
of the repurchase provision of sul ( oul ( 
effeets upon the production and distribution plant f thr 
le manutacturers Because of t] risk of havine to bu 
} nuiacrurers 7 \ WOU tend to be ©) ! 
tive in their production schedules at the beemninge of 2 model 
{ reed ro put higher price tags on Ther vel le t Threat 
| ’ fy ) byte lowered oOhime of ron 1 
he repurchase provisions, deliveries to dealers would 
Ount to col ignments. Phi 1h} nuts ture woul | e 
the selling efforts of dealers, but would be responsible for 
Ventories, if any prolit were To he Weare, the adenters we ld 
If anv loss were to be incurred the manufacturer would 


Since the manufacturers would not know what their required 


haises nueht be, thev necessarily would tend unduly to ease 
tion, thus causing lavolts in the industry. 
» the manufacturers could not commence production of their 
odels until thev knew the number of old models to be received 
lers and the time require “(| to clispose of them. there micht be 
fel ores time between models, resultit g in longel layotft 
rased ¢ Osts and prices. 
lhus, the effect would be the same as that of a planned scarcity. 


(ps [iils would | e welcomed hy some dea 


ers, DU If Would not be 


med by most dealers, and certainly not 3 the public or by the 


1 ] 


ghia ge ele peop le employed in le INCUSTTY. 
| ere WoO) vie | be other s rious con sequences of s a on (ZZ). AY il 
rers required to iegsaie hase ears under that subsection woul 


he problem of dispos! he of them. low would they do SO 


} 
l 


/ 


Vould they sell them to other dealers, to used-car dealers, or directly 
etal customers ? Atte ‘mpts bv the manufacturer to induce dealers 
purehase and dispose of the repurchased ¢ ars micht bring charges 


ercion and intimidation by the dea lore under subsection (1) 


. 
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On the other hand, sales to used-car dealers or retail customers, possib 
at reduced prices, might bring charges of dumping and discriminati: 
by the ate ‘rs in whose trading areas those used-car dealers or ci 
tomers resided. The effect of this on the dealers involved would 
the same as bootlegging. 

Subsection (2) would require that the manufacturer adopt a 1 
purchase plan that would be “equitable to all dealers” and “consiste 
with the financial resources of the manufacturer.” Presumably, 1 
sponsibility for passing upon these requiremetns would be vested 
the Federal Trade Commission. Probably it would be necessary fi 
the Commission to hold hearings and promulgate regulations requiring 
the submission of plans and the holding of hearings thereon. At t 
hearings, the Commission would have to inform itself concerning 1 
financial affairs of all dealers and the manufacturers, Thus, the ent 
financial destiny of the parties would be in the hands of the Fede 
Trade Commission. 

In any event, the equitability requirement would be almost imp: 
sible to satisfy in view of the tremendous variety and complexity 
problems among the various dealers of different sizes and in differe 
market areas. Even if a particular plan were equitable as amo. 
dealers of a given manufacturer, there might be inequity as amo. 
competitive dealers of different manufacturers because of the var 
tion in plans due to disparity in financial resources of the mar 
facturers involved. This would create legislative incentive, we thu 
contrary to the public interest, for all dealers to gravitate toward | 
strongest manufacturer. 

Finally, there is a question as to whether any plan would not ha 
to penalize those dezlers who ordered indiscriminately and return 
large numbers of cars. This might be necessary in order to be equitab 
to the dealers who did not do so. In other words, since dealers do 1 
perform equally, no plan that treated them the same would be fa 
Thus, another source of controversy is inherent in the subsection. 

We are convinced that the net effect of subsection (2) would be t 
decrease sales in our industry, thus causing reduced Sea volu 
and increased costs that would raise the prices of new motor ve shicl 
to the public. It would decrease the Sacha activity of the mai 
facturers and their suppliers, create unemployment and retard pro 
ress in the industry. Finally, it would be a powerful incentive to 
manufacturers, however reluct: antly, to consider other ways of 
tributing motor vehicles than through dealers who would bear hit 
or no new car inventory risk. 

Sec. 17 (a) For the purposes of section 5 it shall be deemed an unfair met! 
of competition and an unfair act or practice in commerce— 

* %* * + * * * 

(8) for any manufacturer of motor vehicles to hold out or require tl! 
warranties will be fulfilled and services rendered by all of its dealers, with 
effectuating a reasonable system of compensating all of its dealers, for mail! 
taining the personnel and facilities required to fulfill such warranties and 
render such services. 

This provision does not in terms tie compensation of dealers by 
manufacturers to the work actually done by the dealers. It requir 
rather, that a portion of the dealer’s payroll, outlay for facilities, 
tools, and equipment, and capital investment in his dealership be borne 
by the manufacturer to the extent that they are “required” to fulfi! 
warranty work and service requirements of the manufacturer. 
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It is not clear what services are referred to in the subsection. For 
sample, where the manufacturer re presents to the public that ce 
tory servicing and maintenance of its products are available a 
thorized dealerships, the provision would seem to require the manu- 
turer to compensate the dealer, not for performing, but for making 

provision for performing, that function. This would be true irrespec- 
ve of the quantity, quality, or efficiency of the work actually done 
a particular dealership. The obligation of the manufacturer would 
related to the cost of “maintaining the personnel and facilities 
iired” to render warranty and service work. This might result in 
oblems under the Robinson-Patman Act, we think, since a dealer 
iering efficient and high quality service and warranty work might 
receiving less of a pro rata contribution from the manufacturer 
n a dealer who renders poor service and warranty work, but who 
ntains adequate personnel, facilities, tools, and equipment for that 

pose, as required by the bill. 

(he most serious consequence of this provision would be that the 
facturers might thus be inhibited from offering the same broad 
inties as at present, with resulting detriment to the consuming 


ompliance with the bill requiring establishment of a “reasonable 
tem of compensating all of its dealers,” of course, would necessitate 
‘tiations with the Federal Trade Commission. Such a system of 
pensation would have to be related to the price at which the 
facturers would sell their products to the dealers, the charges 
lealers to the public, and the dealers’ profits. Thus the Com- 
on inevitably would be in a position of ratemaking in the auto- 
ve industry. 
No other manufacturing industry has ever been subjected to regu- 
to such an extent, exce pl in tim es of national eme reency. And 
sis has been shown, we submit, for singling out the automotive 
stry for such regulation. 
17 (a) For the purposes of section 5 it shall be deemed an unfair method 


petition and an unfair act or practice in commerce 
* * * * ve os 
(4) for any manufacturer of motor vehicles, without the consent of the 
lealer concerned, to cancel the privilege or right of any of its dealers to 
| the products of such manufacturer, unless 
(A) the contract, agreement, or arrangement governing the dealer- 
ship contains mutually agreed upon standards by reference to which 
the duties and obligations of the dealer under such contract, agreement, 
or arrangement may be determined ; and 
(B) the dealer has failed to perform in a reasonable manner one or 
more of such duties and obligations. 
Chere are a number of problems inherent in this provision. 
Chere is the question of whether the “standards” referred to would 
“mutually agreed upon” simply by virtue of execution by a dealer 
i. contract offered to him by the manufacturer. Would the legis- 
on, 1f enacted, require that a standard contract be negotiated 3 
ance with the Federal Trade Commission, or that a separate con- 
ct be negotiated with each dealer, or both ? 
It probably would be necessary in either case, we think, to negotiate 
e contract with the Commission in order to avoid possible claims of 
fair trade practices by the Commission or claims of coercion or 
imination by the dealers. If so, the effect of the proposed legis- 
ion as a whole would be to give i. the Commission supervisory au- 


Fa 








1342 AULOMOBILE MARKETING PRACTICES 


thority over all factory-dealer relations and control over the sale ar 
distribution of all motor vehicles. 

Subsection 4 (1B) would require only that the dealer perform t 
duties and obligations under this contract in A “reasonable” iabihe 
Phis would seem to permit latitude for dealers to fall below the spec 
standards set by mutual agreement. and at the same time not give cau 
for cancelation under this subsection. In view of the use of the ter 
“reasonable,” the permissible extent of default in complying with t 
specific standards would vary from dealer to dealer, and would 
vquestion of Tact in each Case. 

t) would be to impel manufacturers 
e reason for termination. | 


| L1G ell 


i 


‘ { . — 1] 
spe t\ mm the concrine every concelVapi 


view of the nature of the business, 1t would be unpracticable to sp 


out ina contract all of the standards governing its performance. It 
essential to the interests of both parties that enough flexibility be 
ea LO Ce fOr} tie s lards to cha Ving circuiMstances, In 
event, there would be recurring problems as to whether the provisi 
were sutfliciently spelled out. ‘The questions thus created could be 
olved only by expensive litigation. Indeed, every cancelation w« 
yp ) 
The enforcement of subsection (4) would raise additional pro 
i@] ; The dealer n ont be entitled Lo dual al «| simultaneous rel 
for damace a court of law and at the same time, or 
i ditterent time, to complain to the Federal Trade Commission. A 
e 1 1] none Torum n rhit have adverse effect in the other. Mo 
! eanv acti of the Commission for violation would look 
nal-cit rder, the manufacturer might be required 
l ea enlel vie it 1h Violatio ot e pre isions of the 
ily reate serious practical problems, | 
fro he standpoint of the dealer and the manutacturer. For « 
ple, any final cd on of the Commission might postdate the term 
( vy a considerable period of time. Meanwlule the status 
{ | { b ( iI bt 
Any or all of these ce isequehece would attach to the termination 
Lc rel V the lal {a ‘turer, no matter how Food were his reaso 
for | mination. They would not attach, nowever, to the failure 
L} ufacturer to renew a contract that had expired by its own ter 
Phus, the legislation if enacted would place a high premium up 
ort-term Co cts which all of the duties and obligation 
the dealers were spelled out in specific detail. The legislation, the 
fore, Would discrininate a2oninst thos who }) ‘efer long term or ind 
Le-term: contract With proad, cveneral provisions. And if the si 
ection were ame} leq to cover renewal ss serious questions would all C. 


We think, as to its constitutional validity. 


i 


Spee. 17 (a). For the purposes of section 5 it shall be deemed an unfair met! 
tition and an unfair act or practice in commerce 


* # 
(5) For any manufacturer of motor vehicles to cancel, terminate, or f 
enew the privilege or right of any dealer to sell the products of su 
Inanutacturer without agreeing to effectuate an equitable liquidation of t1 


assets of the dealership. 
One notable omission from subsection (5) is a definition of the 
phrase “agreeing to effectuate an equitable liquidation of the assets.’ 
Phe provision contains no exception for a cancellation properly ef 
fectuiated under subsection (4), and contains no exception for ca 





CO 


Iptey or receive ‘ship. 
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ition for such causes as fraud or larceny on the part of the dealei 
? ] 


f other felonies by the dealer. 
For example, if a dealer 
for relmbursement for 


commission ol 
were 


( 


inufacturer in its claims 
der subsection (5) the manufacture 

gree to oo an “equitable hee 
ealership.” As a practical matter, in all cases, the 


lation of thie 


heve theless would 


] 7 
or the dealer bank 


] ° he ¥ 
defrauding a 


warranty work, 


forced 


assets of the 


1 1] 
mrase would be 


ject. to interpret: ition by a court or is Federal Trade Commission 


Another palpably unfair effect of the 


ifacturer would be required to” 
assets, even those 
1S DbUSINess Thus the dealer might 
nst his own bad business judgment or e@xtravi 
ill suited 
desired to liq 


assets unnecessary 


the dealer’s 


s that were either unnecessary or 


(nd any dealer who secretly 


‘effectuate an equita 
to the operation 
be held to be Muaranteed 


wahce in acqu I'l 


subsection would be that the 


ble hqu dation 


the needs of his 


uidate his busi 


dation 


siness. 
s could require the manufacturer to “effectuate” such lquid: 
ly by contriving to bring about a termination by the manutfa 
er of the sales agreement. 
\s a matter of fact, automotive manufacturers normally sist 
ee is a Ost vi¢ 
traets have specific provisions for tl al pur But oO ibst 
for such provisions the vague, indelinite feeeh ie of subsectioi 
converse of the apparent purpose of 


ould be to bring’ about the 
on (4) m requiring detailed Spe iication 


ot the dealet 


PAatLIONS. 
Subsection (5) contains no definition of che word “assets.” This 
Mud be essential extended controversy and litigation were to be 
ded. Thus, subsection (5) does not answer the question, for eX- 
ceoodwill or franchise 


le, of whether “tassets” include a claim for 


e over and above the tangible asset 


‘assets’ 
be imposed on the manufacturer wher 


red it to reduce the number of dealers 


{ there had been two dealers and only one coul a be Sustained 


business conditions, the manufacturer might 
amou 


lealer whose contract it failed to renew an 
perous conditions. 
CONCLUSION 


Our criticism of the Monroney bill does not reflect 


s of the problems of the manufacturer-dealer rel; ations 
he exis Ine author 


about them. Under t 


value of the deal 


P should be hel | to include goodwill, a pal 


DUSsINess 


ina partic wr 


lership. If the 
ticular 


lar penalty 


market area. 
by 
be forced to pay 


MAST 


nt related to 


a lack of aware 


Mp or an 


llingness to do something al 
l-dealer system of distributing automobiles, particular ~ in a tight 
petitive market, the dependence of the manufacturer on hard 
ng dealers with high morale is as great as it is obvious. 
o. that the manufacturers 


It is quite clear to all of us at Ford Motor ¢ 


t 
; ’ ] . > ] 1 
sand the improvement of dealer relation 


il progressive economy. As you know, however, 


been preoccupied with a number of 


ently were of greater 
Motor Co. is concerned, as Mr. 
March, during the postwar vears until late in 1952 


erally were inadequate. Thus. until recently, the 


other prok 


a eee to the dealers. 
rusoe pointed out to ‘ches committee 


lot given sufficient attention to the solution of the dealers’ prob 
in a rapidly el 


NAaAnLeINE 
the manufacturers 
blems -_ until 
So far as Ford 


~our dealet *stoce kk ~ 


principal problem 
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in our dealer relations was one of supplying the demand for « 
products. 

At Ford our management energies also were absorbed in a reorga 
zation, modernization, and expansion program without parallel 
American oe history. During those years, however, we d 
take a number of significant ste ps toward the solution of proble: 
with which this committee is concerned. These included the ear 
establishment of an effective dealer council system, amendments 
the form of our sales agreement in favor of our dealers, measure 
prevent bootlegging and unethical dealer advertising, and leaders! 
nadiusting charges made for vehicle distribution. 

Recently Messrs. Henry Ford II, Breech, Crusoe, and other pri 


cipal executives of our company traveled over 10,000 miles during 
period of 6 weeks to hold meetings across the country with all of « 
ear and truck dealers. They talked with thousands of dealers 
discused problems at firsthand. At the meetings they announ 
far-reaching changes in policies affecting the distribution of 
products and our relations \ itl oe 
~ Among the changes announced was the establishment of a dea 
policy board under the eae ip of Benson Ford. This bo 
will concern itself with the improvement of dealer relations and 
provide a ready means of communication between our dealers and 1 
E management of the company. We announced also at these mi 
nes that our dealers will be otfered the option of a 5-year term sal 
ivcreement,. terminable by the company only for cause. as an alternat 
to the present form of continuing sales acreement. Among the ot 
changes in company policies announced at so meetings was 
decision to 1 ake pavment of 100 percent of dealers’ labor rates 
warranty work. Other manufacturers have announced similar acti: 
At these meetings all of our dealers were supplied with blank “Su 
gestionaires,” directed to Henry Ford III, which thev were not 
quired to sign. They were asked for candid expr ssions of their vie 


is to what steps should be taken by the ompany to improve our re! 
tions with them. Their suggestions are now being received 
analy zed. This information should afford us a sound basis for ec: 
sidering what further steps should be taken. 
Proposed contract changes and other adjustments in the relatio 
ip bebwes ‘nour company and its dealers are now under considerati: 
Should additional steps seem appropriate, they will be taken. 
We believe that the manufacturers have demonstrated clearly t 


lline to do their part to meet the problems of t 


1 
; : 
they are ready and willing 


time without lee) slative intervention. It is only reason: able to sug 


y 
) 
i 


Oo 


that the indust V he viven sufficient time to complet e the process | f 
working out solutions of its problems “within the family” in the trad 
tional American way. Certainly there is no occasion for such drast 
measures as those involved in the proposed legislation before tl] 
committee. 

The automotive industry traditionally has been highly competitive, 
not only within the in dustry but with other industries that vie for r 
the consumer's dollar. It has been the very prototype of competitiv 
free enterprise. The industry has attained a high level of efficiency, 
of quality of product and value to the consumer. It has been a major 
factor in the expansion of our economy and in the changing patter 
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‘our way of life. These have been the results of competition in a 
ate of freedom. 
Imposition of the sort of governmental regulation contemplated 
the Monroney bill would bring about revolution: ary changes in the 
rations of the industry —changes of which the foreseeable conse- 
ences are, without exception, adverse. We think it is clear that 
—— legislation would work to the detriment not only of 
ndustry but “of the economy in general and of the public at large. 
\WWe are confident that the great majority of the dealers would 
pose the legislation if they really understood its implications, 
Senator Monronry. Thank you very much. 
ink it would be helpful to the committee, since it is not too long, 
ive the further comment, which runs 6 pages, read at this time, 
ause we are considering all the bills now before the committee. 
\ir. Gosserr. Other bills: The Potter bill, S. 2929: Senator Potter’s 
he same as the bill introduced by him 2 years ago in the Senate, 
waa by Re ‘present ative Crumpacker in the House, H. R. 9769, 
1] would make it lawful for automobile n nin icturers to pro- 
sales agreements that dealers not sell vehicles to other than 
ed dealers for resale and would permit termination by the 
turers of dealers who knowingly violate such a provision. 
statement before this committee on March 12, 1956, Mr. 
peaking for our company, said with respect to tl 


Ss bill: 
assage of this type of legislation would tend to clarify the law, we 
such legislation is desirable or necessary. It would place a heavy 
upon the manufacturers to assure that any action taken by them 
tlegging dealers would be completely fair to those dealers and to 
dealers. In this connection, it often is very difficult to determine 
dealer knowingly has engaged in new-car bootlegging. 
‘legislation also would provide an additional basis for terminat- 
! sales agreements and would furnish to the manufacturers a 
easure of control over the business of their dealers. We doubt that 
the best interests of either the dealers or the public. 
ur position on the Potter bill has not — since Mr. Crusoe’s 
ony. In our view, the prob le 1m of hew- r bootlegein o can best 
lt with, not by legislation, but by constant attention to it by the 
facturers and the dealers, and by education of the dealers and 
ube, 
Butler bill, S. 8110: The Butler bill would make it unlawful for an auto- 
nufacturer to terminate or threaten to terminate any automobile 
s franchise to deal in the wares of said manufacturer if the principal rea- 
r basie cause of such threat or termination was the dealer’s unwillingness 
isal to buy merchandise from said manufacturer (sec. (2) ). 


olations of section 2 are made punishable by. fine of no more than 
( or imprisonment for no more than 1 year or both (sec. 3). The 
ed States district attorneys are empowered to enforce the law 
e Federal courts through injunctive proceedings and prosecutions 
+). Corporation violations are deemed to be violations by the 
porate officers or agents responsible, who are — ct to the same 
inishment as the corporation (sec. 7). Any dealer injured by reason 
, violation of section 2 is empowered to sue in the F ‘ede ral courts for 
ofol | damages plus costs and a reasonable attorney’s fee (sec. 9). 
\lthough this bill was introduced in the Senate early this year, it 
is not one of the subjects of the hearings before this committee in 
March. 
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The stated purpose of the bill is “to prevent automobile manuf 
turers from coercing automobile dealers to purchase unwanted 
chandise.” [By its terms, however, it would make it unlawful fo 
manufacturer to terminate a dealer's sales agreement by reason of ‘ 
dealer’s unwillingness or refusal to buy merchandise from said may 
facturer.” Thus, it would prohibit termination of a dealer who 
fuses to buy any of the manufacturer’s goods—a result which 

raftsman of the bill scarce ly could have inte nded. 

Manifestly, since : automobile de alers are the pl ine ipal outlets for 
manufacturers products to the consuming pub lic, the manufactu 


must have the right to insist upon adequate representation of tl 
roducts by the r deale Ld. 


The manufacturers must have the right to require that the deal 
buy their goods : and maintain adequate stocks of them. The ma 
facturers als o must have the right to re plac e dealers who fail in t] 
responsibilities to Carry acl “uate inventories and promote sales 
their products with vigor. Without these rights on the part of 
manufacturers, authorized automobile dealerships would serve no u 
ful purpose. 


The Kefauver bill (S. 3494) : 
The stated purpose of Senator Kefauver’s bill is— 


to prohibit certain unfair practices with respect to the cancellation of franch 
held by automobile dealers and by radio and television broadcasting stations 


Section 2 of the bill relates to automobile dealers. It proy ides 


Noa mobile dealer’s franchise executed after the date of enactment of t 
Act shall include any provision for its cancellation or termination at the oy 
of the automobile manufacturer, without the consent of the automobile de 
I I ( se li a a j ded f he f lie ise 1 

h francel l Wie ‘ ivnie \ h manu ure Lhe enle 
tl mcell on or ter) 10 ‘ by the iufa ir vithout th l 
ot e dealer fo. nv « Ise S ( ed the rancl e, OT a SUM € l 
the reasonable value of such franchise to such dealer, as determined by tf) 

ppraisers, of who ( hall le e] d by the manufacturer, one sha 
Sé ted by the deal nid t third shall be selected by agreement of the 
ipl ers selected by the manufacturer and the dealer, respectively. 


This bill presents two basic diflic ulties. The first arises from use 
the Jaa cuace “for in iuse Hot speci eally described ind provi 
fo. 1h) the franchise.” The words dene: ific ally dese r ibed” contain { 
Same type ot ambigu t\ and presen the same fundamental difficult 
as the language employed in section 17 (a) (4) (A) of Senator Me: 
roney’s bill, S. 3946. It simply is impossible to determine in 
vance what this language means. 

In order to avoid the obligation provided in this bill, were it enact: 
into law. the automobile manufacturers would be forced to spell ( 


in their sales asreements a host of detailed causes for terminati 


This would result in a form of contract which concerns itself mo 
with cancellation than with government of the living relationships 


under it. Such a contract would not be desirable from the viewpo 


of either the dealers or the manufacturers. Fven with such detailed 
provisions, moreover, there could be no assurance until after litigation 
that the stated causes for termination were deseribed with sufficient 


specificity to meet the test of the statutory language. 
It is very difficult to make provision i 1 advance for all of the d 


fe rent « “ire umstances that might tead a cua chaua ae to decide to sevel 





+4 





t 


le 


*{ 
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ess relations with a dealer. Whatever language is inserted in 
obile sales agreements, which by their nature look to a long 
tinuing relationship, there always must remain enough flexi- 
nder the agreements to contorm pole 3s 10 « hia lwwine Husimess 
tances in order to assure fairness to the dealers as well as to 
mnutacturers. 
econd difficulty with the bill is that the penalty of payment for 
sonable value of the franchise would be placed upon the use of 


l-_term sales contracts by automobile manufacture This tvpe 
} 


it is desired neither by the manufacturers nor the dealers. 
believe that there is no necessity for this type of legislation. 


t iS Lt 


obile manufacturers do not, mm fact, terminate sales agreements 


tf roouU and suflicient Cause, SINCe both the manutacturer und the 


ne 
nd to lose upon the termination of a dealer's sales agreement 


4 1 4 onion : 4 ] 
rrent and contemplated Drovisions In AnHtOMOD Ie siles aoree- 


2 
rendy make @enerous provision for the dealer’s finaneial wel- 


ermination. Legislative measures that tend to render the 


ice of manufacturer-dealer relationships too burdensome can 


veto force the manutacturers to seek other ways of distributing 


handising’ their products. 
Bennett bill (S. 3543): 
tor Bennett’s bill would authorize use of a form of automobile 
oreement (as approved V the Federal Trade Commission) that 


permit the manufacturers to control closely the compensation 
vs for warranty and service work performed by them. The 
» would authorize use of a form of sales agreement permitting 


ifacturer to pass upon and control each dealer’s adver 


vever, to the penalty that the manufacturer would be re 


ble for any fal se, misleading, or de eptive advertising bv dealers 
| have been prevented by reason of the manufacturer’s right 


rion 

; +1] ] ‘ a 

fro] the advertising, 
bill 


is entirely permissive in character. Presumably, the 
ms for warranty compensation to dealers authorized by the 


} 1] j 1 7 
© Inserted in sales agreements could be emploved by the mar 
: ! : . | ] | 

rers to penalize rhe bootlegen ao of new ears by cenale Leo 


1 


ong these lines might prove desirable to assist the Indu try 
respect to new car bootlegging. The matter of automobile 


tv and service work and appropriate compensation for it is a 


‘ 


omplhiecated subject, however, and In our opini }) intensive 
would have to be elven to the questions involved by the manu 


rers before restoring to the measures afforded by Senator Ben- 


bill. 


rovisions ot the bill with respect to dealer advertising, al 
laudable in objective, are of doubtful practicability in vie 
laree number of dealers whose advertising 


oO would have to be 
nized and policed by the manufacturers and the tremendous 

of advertising that the dealers employ. It would be a tre 
us burden for any manufacturer to attempt to control and 


4] 


he advertising of all of its dealers in the manner ¢ ontemp| ited 


i 


he bill. 


itor Monroney. Thank you very much, Mr. Gossett. 
dition to these bills which are pending before the Senate vou 
ibtedly are familiar with other legislation pending | re the 


| ] 
r poay. 
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Mr. Gosserr. Yes. 

Senator Monronry. The Avery bill which is an antibootlegg 
bill, which, I believe, you are familiar with. 

Mr. Gosserr. Yes. 

Senator Monroney. Are you for or against that bill? 

Mr. Gosserr. We have not studied it sufficiently to give an opini 
but I believe generally our position would be opposed. 

Senator Monroney. Your feeling on the Avery bill would proba 
apply to the Potter bill ? 

Mr. Gosserr. Yes. 

Senator Monroney. The Whitten bill which is also pending, a 
the bootlegging bill in the House, the same feeling could apply the: 

Mr. Gossetr. Yes. 

Senator Monroney. The Williams bill which is an antibootlegging 
bill which would direct the factories themselves to enforce the ant 
bootlegging provisions, you are familiar with that and opposed 
that ? 

Mr. Gosserr. Yes. 

Senator Monroney. The Steed bill on territorial security ? 

Mr. Gosserr. I don’t know. I think the dealers themselves 
divided on that. 

Senator Monroney. We apologize for the competition—that no 
outside. Maybe if they get the new building built we might be ab 
to have a little more quiet hearing rooms. 

Generally speaking though, I believe the testimony of the Fo 
people here on March 12 was they were opposed to any legislati: 
dealing with territorial security ? 

Mr. Gossetr. That is correct. 

Senator Monroney. So generally you would be opposed to the Ste: 
bill, too. The Hinshaw bill, which deals with phantom freight, 
are eee to that? 

Mr. Gosserr. That certainly is moot legislation. 

Senator Monroney. Well, I think the leadership of the Ford Mot 
Co. in making a correction on the overcharges on freight costs, whi 
would save the consumers roughly $200 million a year, and would ¢ 
tainly lead this member of the committee to feel that that is in t 
direction of equalized freight and is working to the advantage n 
only of the dealer, but also to the general public. 

Mr. Gosserr. I appreciate your comment, your favorable commen 
on the action of the Ford Motor Co. I would like to suggest 
amendment to your statement, that it has saved some consumers $2 
million, if that is the sum, which I do not think has been proved b) 
the record. 

Senator Monronrey. Well, the testimony, I believe—if I remem): 
the record correctly—was that $160 million a year had been trar 
ferred from surpluses in the General Motors freight account over 
operating income. As I remember Mr. Ford’s statement, $60 millio 
a year had been transferred from the surplus in the freight accow 
to operating income which made it $220 million, although the answer 
to our direct questions about phantom freight were to the effect tha 
there was no such thing as phantom freight. 

Mr. Bussy. Might I add that the $162 million was figured on ; 
basis of the light cars, Chevrolet line and would be more for t! 
heavier cars. 
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Ir. Gosserr. I cannot speak for General Motors, Mr. Chairman, 
| think the statement about $60 million was not made by Mr. 
It may have been made by someone and it was pure specula- 
I think. 
senator Monronry. As I recall very definitely—with all the other 
| witnesses denying there was any such thing as phantom freight 
direct question, 1f anybody knew what surpluses accumulated 
vear—Mr. Ford happened to know and had it in his little memo 
there and freely and glady g: uve it to the committee. 
\ir. Gosserr. If th: at is part of t he record I want to correct it right 
We never conceded, do not concede now and will not concede 
v time that there was any surplus created by the charges we made 
delive ry. I want to correct the record, I st and back of the corree 
ind will prove it to the hilt that no sur plus has ever aceunnulated 
re oht. It is our position that the charges that were made for 
ery are part and parce ‘| of the asse mbly system of the Ford Motor 
ind that the people who got t “ advantage of that system paid 
ost of the system. We think it was fair and equitable in every 
and we do not think that the re is any surplus, as you charac- 
it, Senator. We made the changes, and as you say, some people 
efited by those changes and prices were rais sed to other people, but 
mount involved we wouk | never conce cle « r woul | we ¢ ‘oncede ever 
was surplus or profit on our part. Ne ver Was such, 

Se - Monroney. If the Ford Motor Co. wants to deny taking 

ead and saving consumers a lot of money, that is all right with me. 
( a | like to give you a credit for a change that I feel has been 
perly demonstri ated before this committee, both from the NADA 
mony and that of Mr. Ford. It saved the public a great deal of 
ey. 

Mr. Gosserr. We are very appreciative of your giving us credit for 
ind we are very glad that we made the change, but there are 
very serious legal problems involved, and I simply want to make 
ir as a matter of record, Senator, that we had no surplus. We 
made a profit out of the charges for freight, and that you can- 

‘haracterize it correctly as profit or surplus. 

\fvr. Bussny. May I read into the record—— 

Senator Monroney. Let the record show it. It might be wise to 
the pages in the record. 

Mr. Bussy. The record at page 1957: 

1” MONRONEY. But that figure did not take into consideration your extra 
ictors in packaging and cost of operation differential in your assembly 

\ir. Crusor. Nonfreight costs were not taken into account. 

itor MonRoNEY. That is just the raw freight cost against the raw delivered 

Mr. Crusor. I don’t like the word “raw.” It was a very nice price. 

itor MONRONEY. What was the transfer on a similar basis for the preced- 

ear before you went to the freight reduction? 

Secrest. In 1954—of course, these figures are affected by the changes in 
volume in the various years—just roughly, I would say, in 1954, before we 
either of the reductions, the figure was between $25 and $39 a car credit. 
we built that year about 2 million vehicles, I believe, so that you would 
from 50 to 60 million dollars or the year 1954, not counting the fact that 
he last 2 or 3 months of our last year our charges were lower. I would 
that would be your maximum, as far as this company is concerned histori- 
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Senator Monronery. I believe that it was testified at a later poi 
that there would be no transfers available under the new freig 
system. 

, Mr. Busy. | believe oO, Senator. | h vent vot it before me. 

Senator Monroney. As I recall, they estimated there would be 
deficit in that account. 

Mr. Gosserr. It is unfortunate to create disagreement on the po 
Senator, and if it did not involve very serious legal implications, | 
would not doso. I want to make it clear that there was never a surp 
or profit as a result of ow freight charges. 


Senator Monn Ney. Anyway, we are not considering phanté 


freight in this bill anyway. but you would be against the Hinsh 
phantom fire aaa: bill the Williams bill on territorial security, \ 


would he against that / 

Mr. Gossrerr. Yes. 

Senator Monronry. The Multer bills, which involve auto test 
territorial security and forms of dealer allowance, you would be 
the same position against those ? 

Mir. Gossetr. Yes. 

Senator Monronry. The O'Mahoney bill, which has been int 
duced in the Senate recently, which is not a subject before this ec 
mittee, but is before the Judiciary Committee in the Senate, that wo 
be yvour position there. Too’ 

Mr. Gosserr. Yes. 

Senator Monroney. So in other words, any legislation that is 1 
pending, as far as we know in the automobile field, the positir 
vourself and the Ford Motor Co. would be one of opposition to it/ 
~ Mr. Gosserr. 1 think we have not taken that position in refere 
tothe Dennett bill. 

Senator Monroney. I gathered from your comment that it c¢ 
inly was adverse testimony to the Bennett bill. 

Mr. Gosserr. We did not so intend it. 
Senator Monronery. In other words, you would favor the Benn: 


yy | 


] ] 

Mr. Gosserr. We think it is thoughtful and deserves further « 
sideration. 

or Monroney. I didn’t gather that from your statement. 
Mr. Gosserr. That is what we intended to say. 


Senator Monroney. It was rather vague. 


senat 


The provisions in the bill with respect to dealer advertising, ete., in view 
» number of dealers who advertise on behalf of, ete., by manufacturers 
ind do a tremendous volume of advertising, etc., in the manner contemplatt 
yy the bill. 

Mr. Gosserr, If vou will read the preceding para voraph, ] thi k 
you would understand it 

Senator MONRONEY. The preceding paragraph mentions it is pe 
m1 issory, but the last half states that 
the matter of automobile warranty and service work is an appropriate, com] 
cated subject. 

Again, that is like it is in our bill—*However, in our opinion”—1 
took it in reading your statement over before the testimony and af 
vour reading that the Bennett bill also comes into the unanimous « 
position on behalf of yourself and Ford Motor Co. of any legislat 


l 


dealing in the automotive held, 


_ 
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\[r. GOSSETT. I would like to correct tnat. I think the B nnett 
eserves more thorough consideration, and it mig] 
possibilities. 
itor Monroney. Well, then, generally speaking, with the excep 
of the Bennett bill, the Ford Motor Co. and yourself are opposed 
sation now pending before the Senate / 


; \Ir (2 OSSI Cr. Yes. | would like to explain ou position on that. 1f 


it have reward- 


Senator MoNRONEY. Yes, sir. 
| (7OSSETT. We are opposed certainly at this time, because we 
k that the problems of the industry are in the course of being 
|: that the manufacturers have taken action and that they 
nder consideration, in collaboration with the dealers, additional 
The matter 1s in a state of flux. The manufacturers have 
their good faith. We think that, given time, the industry will 
t any problems that merit correction. 
‘Ve are opposed to correcting those problems by legislation, cer- 
y Dy the type of legislation that is before the committee. 
“( itor MONRONEY. You would say, however, and agree, | believe, 
e automotive industry, as such, manufacturing and distribu 
probably is the biggest industry, single industry in the world; 


- 


lr. Gossperr. You mean 
tor Monroney. In point of 
iv. Gosserr. Certainly one of the largest, Senator. 
Senator Monronry. I believe the figures will probably prove it is 
rgest in the world and certainly the largest single industry in 
| ted States. 


| (FOSSETT. I think the ol industry would come very high On the 


Senator Monroney. We will say manufacturing industry, then. 


»narrow it down to that, that it is the largest manufacturin 
, } 


cr 


Gosserr. Durable goods manufacturing. 

Senator Monronry. We are agreed on that. And that whatever 
+ in the automotive industry, as you wisely said in your state- 
is a terrifie Wnipact upon the economy of this Nation. 

Mr. Gosserr. Yes, sir. 

Senator MONRONEY. That its health, prosperity, and orderly proc- 
of operation in an ethical and sound basis makes it one of the 
mportant, if not the most important, industry that we have in 

nufacture of durable goods ¢ 

Mir. Gosserr. Yes. 


Senator Monroney. I think we are agreed on that. 
On page | of your statement you say : 
e oppose it because it contains implications that we find drastic and fright- 
implications that far transcend its immediate effect and could do serious 
nee to the Whole economic system of the Nation, 
Now you perhaps are familiar with the fact that legislation that 
been passed by the Congress at Various times in the past—at which 


those industries or segments of our economy that were subjected 
certain Marquis of Queensbury rules in orderly transaction of 
hess, to the ultimate v0al of a sounder general economy has 
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almost universally been opposed by those whom the bill sought 1 
reculate. 

Mr. Gosserr. I know of no instance where any industry has bee 
subjected to this kind of regulation in the manufacturing busine 
except in times of national emergency. 


Senator Monronry. Well, I seem to recall the hue and ery that wa 


raised over the passage of the Securities Exchange Act, in which a 
businesses claimed at that time that it was out to destroy the fr 
enterprise system and wreck the whole system of selling of securit i 
on our exchanges. Was it not true, generally spe: aking, that t] 
business community that was to be recul: ited by the Securities ai 


Exchange Act met the united opposition almost in its totality whe 


that act was proposed ¢ 

Mr. Gossetr. I think that may well be so, Senator, but I dor 
think the analogy is a good one. I don’t think the situation is in tl 
slightest way comparable. That legislation had an entirely differe: 
purpose. It was largely for the benefit of the public, and not for tl 
benefit of some small segment of the industry, or some one segment « 
the indus try. It was not to protect security dealers. 

On the contrary, it was to protect the public against the acts « 
security dealers, and I don’t think the analogy is comparable at a 
[ don’t think it has anything to do with the merits of our argume) 


I think the merits of our argument ought to stand on their own fe 


and not be condemned simply by reference to the fact that son 
people, with reference to other legislation, have opposed legislatir 
upon the ground that it would be injurious to the country. 

I think that our arguments ought to stand on their own feet. 
think they are eminen tly sound. 

Senator Monronry. You consider this bill, as I take it, a b 
purely, solely and simply, to benefit the automobile dealers: is th 
correct ¢ 


Mr. Gossetr. No, sir. I think it is a bill largely directed to em 


some abuses that are claimed to have occurred on the part of t 
manufacturers. It has provisions directed at the dealers, and I ha 
commented on those provisions. 

Senator Monroney. On page 2 you say 

There has been no demonstration warranting the imposition of such unusi 
burdens upon automotive manufacturers for the purpose of conferring a doul 
ful, short-term benefit upon a particular group, namely, automotive deal 

I take it from that that you figure this is only in the interest 
whatever benefits may occur, or In your mind, short-term term a 
illusory gains, to the dealer. You see no public interest in this bil 


Mr. Gosserr. I would not go as far as to say that, Senator. I hav 


not said that in my statement as a whole. I would not say that t 
bill would have no benefit to the public. I think that it is largely 1 
the benefit of dealers, and that largely it results in short-term benef! 
for the dealers: I don’t think any thoughtful dealer would be 

short-sighted as to think that a bill, or that legislation could 

enacted and continue in existence for very long that would curb sole 
the activities of the manufacturers. 


I think that the public in due course would demand and woul 
bring about provisions in the statute and in the regulations of the 


Federal Trade Commission that would curb the activities of dealers 
activities that some of the dealers, most of the dealers themselves wou 
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should be curbed, and now think should be cured. The only 
activity covered by this bill is bootlegging, and I say in my 
ment that a partial and, we think, ineffective effort is made to 
omething about bootlegging. 

Senator Monrongey. We ‘il, going forward with this, on the general 
sition of yourselves and I ‘ord Motor Co., and perhaps the other 
ifacturers, to any legislation, even on fair methods of competition, 
not a fact that a great many of the banks oppose the Bank Insur 
Act. in which the sound banks were compelled to contribute 
centage of their deposits to give the lesser able banks the same 
untee of Federal deposit insurance. 
uu are familiar with that legislation, which was strongly opposed 

r major banks of the country ¢ 

\fr. Gosserr. I cannot testify about that, Senator. I accept your 

ement. 

Senator Monroney. That the railroads were initially greatly 

ed to the establishment of the Interstate Commerce Commis 
s that not a correct statement ¢ 
Gosserr. I don’t know that they were. 

Senator Monroney. Well, I will not drag it out, but I think I can 
thout contradiction, that the general legislation in major fields 
tivity, whenever Beene have been strongly opposed, even 
to the early antitrust acts, by the bodies that these acts were 

ng to set certain ground rules for in certain areas that would 
to render a more sound, stable economy in those fields. 

\ir. Gosserr. Senator, may | urge you to make a distinction bet ween 

ition designed to regulate public utilities and legislation de- 
<d to regulate manufacturing business. I know of no legislation 

country that would regulate manufacturing companies, or does 
late manufacturing companies, in the manner suggested by this 
ition. 

Senator Monroney. Wouldn’t you think the Antitrust Act, under 
pretation and under a previous Attorney (Greneral’s interpreta- 

that nothing can be done to interfere with wholesale bootleg 
vithout violating the Antitrust Act-—is, in itself, a rather serious 
gement on the freedom of manufacturers ? 

‘ir. Gosserr., Assuming that the antitrust law prevents anything 
done, there might be a point there, but I don’t think it does. 
that the manufacturers and the dealers together can do some- 
ibout bootlegging, and are doing something about it, Senator. 

that we ought not to be too impatient. ‘We are working at 
roblem and hope to solve it. I don’t think any legislation will 
etely solve the problem, and I think we are deluding ourselves 
think so, because much of bootlegging cannot be cured by 
ition. It certainly will not be cured by the type of legislation 
suggested. 

senator Monronrey. We have those same arguments against the 

ood and Drug Act, and just countless acts that have had to be 
by the Congress that do interfere to some degree with the 
te and total freedom of large segments of our industry to write 
own ticket. But in the interest of orderly transaction of busi- 
_ in the orderly guaranties of competition within important 

, the Congress has found it nec essary to enact bills in these 
ons, and universally, if I remember ali the causes I have been 
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connected with in the past 18 years, and my readings even before, 1 
same generalizations of drastic and frightening implications and of 
Serious injuries to the persons concerned and the veneral regime) 
tion of business that is found in your statement were @iven in te 
mony by previous witnesses, going back some 50 or 60 years. 

Mr. Gossrerr. Senator, the Food and Drug Act, to which you h 
adverte cd. was passed sole ly for the benefit of the pub lie, whose inter 
were directly affected. This bill is not directed for the benefit of | 
public; its effect, as far as the public is concerned, 1 S incident ul, 
at all. 

I don’t think the Food and Drue Act, or the Antitrust Acts, o 
legislat on that relates to the reoulation and provides for the r 9 
tion of public utilities is analagous, and I don’t think that our a 
ments here—I say this with the greatest respect—I don’t think 
our arguments here can be disposed ot by saying that we are tal 
a position that is contrary to the pub "a interest or a selfish posit 

Senator Monroney. I am not i that at all. There is no 
plication in my statement that I was. 4 was merely calling the att 
tion of the committee and of yourse If to the fact th: at in eve ry inst 
where corrective legislation has ever been proposed, we have met 
same challenge. And while I certainly do not claim that you a 
public utility, or a railroad, cert: ainly the Government’s efforts 
straiehten out a chaotie condition in the stock market and other pl 
have been met with these same charges, only to find out in their opera 
tion that these very laws that they were protesting so vigorously 
worked to the advantage of the industry—contrary to the fea 
drastic, frightening implications that their proposal aroused. 

Mr. Gosserr. That is a general argument, Senator, that cannot 
met directly. I think all of the examples you have given are ti 
distinguished and should be distinguished from the objections we | 
made here. Those examples were not cases where the legislation 
designed to benefit one segment of a particular industry and left 
everybody else. 

Senator Monroney. But you, yourself stated a moment ago that | 
you certainly considered the automotive manufacturing and distri! 
ing business the No. 1 durable goods industry. 

Mr. Gossett. Yes, sir. | 

Senator Monroney. In that the traditional distribution system has 
been sort of a quasi- agency, in which the dealer was the exclusi 
dealer in a certain area, and agreed to deal exclusively in the products 
of the manufacturer; that it is a relationship which you, in your stat 
ment, say has worked to a very great advantage in expanding the dis 
position of automobiles to the highest consumer usage ever know! 
the world’s history or dreamed of in the world’s history. 

It is a relationship that is peculiar, do you not think, in the aut 
motive industry? Do you know of any other, aside from your 
pliance business, where this relationship of quasi-agency of the deal 
as the representative of the manufacturer exists? 

Mr. Gossett. This is not a quasi-agency, Senator. I think the: 
are many businesses where there are single- line dealerships, aaa t! 
reason that we talk about the vigor and value and high contribut 
of the industry to the economy generally, the reason we emphasi7 
is because we think sincerely that this ‘legislation, however well 
tended, will result in reduced volumes, higher prices to the publ 
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e consumer. That is why we are concerned about this legislation, 
olelv because it 1s going to affect the manufacturers. We think 


t 1 


e dealers themselves, if they took time to analyze th leg Siation 


ee they are going down the road of « omplete regulation of every 


ot thei business by the Federal Trade Comm on. that they 
elves would oppose this legislation 
iv that confidently, and I think it is true. 

itor MONRONI ns Detail to the committee how the Fede ] 7 Trade 

SION is OK ing’ to reoul: ite the activities ot the dealers In any 
t, other than the requirement contained in the section of the 

the offering to the manufacturer first his urplus tocks. | 
id no other compulsion or regula 
tomobile dealers as such. 
GossETT. Let’s vO through the bill. I tr ed to do that. 

tor MONRONEY. : ap preciate the very complete detailing of 


tatement, and I certainly would like to—I am trying to get the 


sary ete eat down to specifies. I think _ issertion 


would lead to complete control of the dealers ¢ Ameri a by 
leral Trade (‘ommiss on should ve detailed more thiat l have 


le to detect from either specific statement or your general 


(,OSSETT. Let’s take section 2% Ss ibdivision {abe In the first 

_when a dealer sells a car in bootleg channels, the Federal Trade 

sion would have to determine whether the dealer knowingly 

car in bootleg channels, and also whether the dealer know- 

old the car so that it — be re sol | acalnst othe1 dealers of 

manufacturer, so the Fede ‘Trade Commission would have to 
de that; wouldn’t they ? 


r Monroney. Ifa complaint arose that the dealer knowingly 

ind the de aler complaining would have to submit Some ey iden e. 
nly the Federal Trade Commission would Want more than one 
1c ¢ ase, and if the dealer complaining Was able to show that ona 


ber of sales that had been made by the same dealer that the cars 


. 


i\ tated from M: inhatt; ali. IX: uwns.. We will s L\ to various parts 


e West, and show up in a great number of centers, I would think 
iverage de aler would we ‘leome a chance to £O before the Federal 


a 


l,on a show1 Ine, secure a cease-and-desist order 


it kind of practice. If he did receive, after the hearing before 


(Comm) sion, ellie 


Federal Trade Commission, and subsequent investigation, a cita 


it that was an unfair method of competition oO} the part of the 
at Manhattan, Kans.. then a cease-and-desist order could be 
(TOSSETT. The dealer not only would welcome it. Senator, he 
nsist upon it. ITe would insist upon hearings. He would in 


on the right to put in evidence, the right to counsel, the right 
ontronted by his ace users, the right to cross-examine and all thre 


onstitutional @uaranties that evervone has in a proceeding 


system of jurisprudence; and he would insist upon its being 


to the hilt that he knew that he bootlega@ed a car, and that he 
at the car was to be sold in cor petition with the manufacturers 
‘ other dealer and the manufacturer. Those hearings would 
ce and, of course, you would insist, and so would other Me 

Col cress and SO would the Federal Trade Commissio ‘ that the 


be given every opportunity to be heard on the matter. Those 
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hearings woul | ro On, and nobody kn Ows when the »V woul | be dec} l¢ 
and sometime or other th e decision would be made. We would ha 
number of hearings taking place, I assume, simultaneously all 

the United States, if bootlegging is as commonplace as has been st 
at a hearings. 

Now let’s take the second section of subdivision (2). 

Senator Monroney. Before we finish this one on the cg 
believe, if I recall properly the testimony of the Ford Motor Co., 
were willing to go to any legal limits that they now have to disecour 
that practice of W holesale hootle OMNES th: nt has be en rathe Y we >|] pre 
in these hearings conducted by this committee. 

I mean you are opposed to it, you are on record as being opp: 
to it. 

Mr. Gosserr. We certainly are. 

Senator Monroney. You also admit, and the testimony will s! 
that you have no legal means to prevent it. You have to tread lig 
around the Antitrust Act and various other provisions of opinion 
the Attorney General I do not think the *y necessar ily prove anyt! 
because it has never been tested out in the courts but. certainly, 
burden of the test mony before this committee has been that the m 
facturers have been powerless from a legal standpoint to prevent ef] 
Tl ively the destruction of their own dealerships by wholesale | 
legging from certain franchised dealers in their organization. 

Mr. Gossrerr. Senator, I do not want to talk here about what we 
or cannot do legally 

Senator Monroney. I do not wish to prejudice you in any wa) 
any question that might involve subsequent litigation. I certa 
hope that you will favor the committee by not testifying in that reg 

Mr. Gosserr. I want to address some remarks at the method now 
fore the committee to crush bootlegging, and I wanted to point out 
T have, what that would involve. You have asked me to point out | 
the Federal Trade Commission would get into the business. Th 
the firstexample. TT want to point out, while Iam on the subject, 1 
we think, and we think it sincerely, that this provision which w 
require dealers to sell to the manufacturers at the dealers’ cost, 
ever that means, would be ineffective. That is another subject, “at 
price paid therefor.” are the words used. 

Let’s get into the second example. 

Senator Monroney. Before we leave these dealerships—we are tf 
Ing now about 45,000 dealers, and that is a very important seo) 
of our economy. In fact, their investment. and people working 
them, is practically equal to the total investment of the manufa 
turers themselves. Weare dealing with almost two equal halves of 
automotive industry when we talk about dealers and factories. 11 
are ‘aed not unimportant inthisthing. Their existence under a pr 
and tested system of distributing under a relationship which req 
them, when they accept a franchise, to guarantee that they will « 
exclusively in that car. Whether or not it is written, it is a fact 
they deal exclusively in that automobile, that they maintain larg 
vestments in showrooms. The cost of their becoming the author 
dealer in that locality has an implic ation th: at it is their duty to 
with one make year in and year on and, as a result of that exclu 
selling arrangement. that they at least should have some implied } 
tection against the complete breakdown of the authorized dealers! 
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buver den 


not just a matter of an independent 

dent factory to se I] goods 2 months of the i} 
rand another manufacturer the next 2 months. 
teh from one to the other. For that reason, the 


he takes that authorized dealership, hasa right to know whet 
are OO] “to he 


It 
I 
) 
Vei 


and tO be 
dealer him 


De? 


1 7 
| i} 


r dealers who take the same right able del 
| ab oone part Cui 


i down the value of his commitment to sell t] 


eotent that locality. 


Gosserr. Let 
] do not belittle fol one 
of the dealers to the manufas 
k their contribution has been fully as orent as 
affected, v hat will be the 
the dealers need some help 


Let’s tolk al 


} 


\] me make one thing clear, Senator, if I haven't 
moment, or at 
)] tothe 


] } 
iutomol e | 


Ours, OU 


result 


iV. 
turers 


I thin 
r here about what will be 
Let’s 
of this diseu 


ffective, 


talk 
» legislation 1 
problem, for the | 
propo ed leoislation—w 1] and what 
ipon the industry and upon the economy’ When vou « 
ioht. IT submit. »nd with ereatest sineceritv. that it v 
and that it will have an effect that vou will regret and the 
indeed the whole economy will recret if if this k l d 


‘oposed., assime 


purpose 
it be e 


1Or, Lil 


{ ‘ 
\ 


1] not 


1 


at lig 
(lect 
lers will regret: 
cvislation is enacted, 
Senator Monroney. But the thing that 
that was Pp anced on the desire of the I 


‘ 
ive. 
el 


ie 


1S that t | 


Mi tor Co. 
The expre 


mivstifies me 


‘1116 


‘ord 
ale} x 


ir de 11ps. 


ufacturers, 


to maintain t] 1e 


wis 


made by 


your 


other witnes 
a L kx To the 
eo trade that we 
Voll 


ry 
roy} 


(rOSSFTT. 


LES 


that 


with 


ePSSeS 


as W ell, 


by General Mo 


} } 
ner have the 


| 


t 


would 


+ 


m their surplus of « 


‘testimony 
wil] 
INRONEY. 


they 


uuld in turn des 
/ 
let General 


| do 


not mean 


yrs spen| for t} 


for 


Ford TO spea 


Hib 


1" loo 


e S 


ik for 


ePSTIONS 


] 
(7e) Cra 


Mi 


ft }" 
CLOT 


and the question 


lid not make that suggestion, 

the 
Id not; 
rid of 


inven 


\f, 


Gosserr, We 


ther a provision that requires them to sell 
Our view is that it wou 


that could to get 
have in their 
at the price paid 


ears back 


e the 
en me | therefor would be effective. 

alers would do everyt hing else t they 
irs, which, as you have pointed out, they 


rather than to sell them back to the factory 


efor. 
hink that most dealers would tell vou that. manv rea 
why they would. T think that Mr. Holsinger. 


here, will tell you why a dealer would do anything he could 
‘turned cars back to the factory. 
nator Monroney. That contradicts vour other statement, the 
lazy and inefficient dealer would ust be delighted to 
hack on the factory. 
(i tT. I do not think there is a contradiction at 
might be oceasions when, because of circumstances 


the dealers would turn them back 
tion is that 


here are 
who 1s Seong To 


fy 
n, 


dump 


( 


Senator. 
they 


all, 
that 
in creat numbers. 


noth 


\l 


ISST 


not avoid. 
rnv«er 


I wanted to point out in that connec 
r with how the dea 


if we have 
sells or with what- 


er 


with what the dealer o 
forts he puts in selling if we had the risk hanging over us to 
then the situation would h rely changed SO 


rs back, 
1e relationship is concerned. 


nose ey 
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Senator Monroney. I do not see how you can have it both ways: 
other words. if this won’t work to influe nce the dealer to dispose ot 
irplus stocks by first offering them to the manufacturer—that 
desire Wo ild be to sell in the bootleg market how do 
ble with the second half of your testimony on 1 
O} I it it would lmnpose an unjustifiable and ruinous obligat 
on the manufacturer that might make them the dumping grounds 


. ' . . : ; ; et 
neflicient, lazy dealers or for those who were careless in their b 


ne hs / 
Mir. Gosserr. Part of my argument is based upon the ambiguity 
the mMegunage oT the s tute What does t mean, “at the price p 
therefor 2” Doe that mean that the price, exclusive of delive 
ot paid by the dealer, or does it mean including those delive 
( irees ¢ , 


Senator Monroney. I would feel that, in the customary conside 
on that is given to detailed relations between factory and « 
etori would have the range all the w: L\ from the price paid by 
ienlier at the factory for the r product to others who nnieht Wisi 
Lv. We will absorb half the freight.” or “25 percent of the freig 
or “We will absorb all of the freight.” 

Mr. Gosserr. You mean that, as far as the statute 1s concerned, 

| @ 1 itter open for determination through negotiation 

by the Federal Trade Commission on the basis of facts and cir 
stances in individual eases 4 
senator Monroney. That is one of the reasons the language 
eft “at the price pa d therefor.” which, in its complete Interpret 
Tio! hacourt case, I ree e should mean the price paid by the dea 
to the manufacturer at > point of ship ment of the ear. The dea 

ld be under some loss in his offer to the factory, which would 
doubtedly, 1 think, react in favor of the factory and would not beco. 
a dumping ground for careless, 1 inept, or lazy dealers. 

Mir. Gosserr. Don’t you think that ought to be made clear by 
lan mage if that IS What you mean 

Senator Monroney. That is the purpose of this hearing to get co 
ment from every source that we can, and that is the reason we app! 
ciate the testimony that you have given here. 

If there ire additional definitions required, the bill, when it is Cl 
sidered In executive ¢ ommittee, can and will be changed if we find t] 
necessary—bearing o1 cherification requirements. 

Mr. Gossrerr. If that were the purpose, if that were the meaning 
of “at the price paid therefor” then the dealer would have considera 
incentive to get rid of the car in some other way than turn it back 
to the factory. If he could make a little money and get back some 
all of his investment in the ear, would not he do it ? 


Senator Monronery. That is the problem that has led to the LTO 
of bootlegging and the general disintegration of the value of auth 


zed dealerships. It has come about in increasing amounts, and t 
factories Say they ire powerless to deal with it through present leg 


Mr. Gosserr. I do not think the factories say that, Senator. 

senator MIONRONEY. That has been the veneral feeling I h 
gotten. How about you, Senator Payne? 

Senator Payne. It seems to me I have heard that testimony. 

Senator Monroney. It may be a bit of an oversimplification, but 
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x from the dealers. We would have to get 1 LOE ’ 
tor Monroney. Wouldn't the Ford Motor Co., with | its 
} 1 


OW WAaAnNV GO VOU Have 
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— 
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\] Gosserr. I think that there might be circumstance { We 


We want to point out, Senator, that t hie reumstances would 
We might get back from dealers all over the United States 
‘ | ye ] ] . . 
ise Of an emergency that nobody could avoid, a nut er of cars 
. 2 . "la ] l 
pose of, and all I am saying 1s that when we get back a number 
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of cars, we would have to get rid of them. That would involve mo 
ing them around, selling them in other areas, perhaps at reduced price 
selling them to used-car dealers or back to other authorized deak 
who had not turned them in tous. As we pointed out, when we urg 
dealers to take cars that had been returned to us, they may very we 
say that we are trying to coerce them under subdivision 1 of this bi 

Senator Monroney. We will go into that one separately. But 
feel that any dealer who is understocked and who has an opportuni 
to buv cl certain number of Cars and ho one knows the individ 
dealer, the dealer in Chickasha, Okla.. is understocked except Fo 
Motor Co.—and where the market is moving rapidly, and instead | 
ship ping those cars off the production line in Detroit, it could transf 
those cars to that dealer. 

He would get faster delivery. You have got them handy. What \ 

e talking about is the inequitable position that the dealer now fins 
himself in as a captive customer of the factory. He cannot buy cat 
from any other source, or should not. The factory has an obligatic 
to protect its good name, to protect the proper service to the consum 
te protect against “i lus interest charges on the financing of the ce 
phony insurance deals, costly merchandising under gyp advertisi 
and things that we have heard of by the scores of testimony that hay 
resulted in the damaging of public confidence. This growth of t] 
hootleg system of cars certainly would lend me to believe that the fa 
tories in their own interest, as well as the interest of preserving a sow 
healthy, continuing dealership relation to maintain the cars, shou 
upport some corrective legislation, as mil 1 as t] 11S is, to strike at ti 

eart of bootlegging. 

Mr. Gosserr. Senator, the dealers buy the cars. They buy thi 
only 30 days before they are going to need them. They give us est 
mates, it is true, ahead of time, but the ‘vy buy them 30 days before. The 
buy them willingly, and if we get them back, we can only deal wi 
them through other dealers. We can’t sell them without damagir 

dealers, except through other dealers, and this legislation, if 
resulted—we don’t know whether it would result in the return to us of 
a number of cars or not, but it is the uncertainty of the matter th 
disturbs us, uncertain as to time, as to amount and circumstances. 

When we get back a large number of cars, we have to get rid of ther 
How do we dothat? You say the dealer is a captive. The converse 
true. They don’t want us to sell our cars through used-car deale 
They want us to sell them through authorized dealers. If we get t! 
ears back what do we do with them? We try to get other authoriz 
deale rs to sel] them. The authorized dealer who has done a Go 
merchandising job, what does he say to us? “I dont want these ear 

These cars meht have come back to us at the end of a season. T 
cle aler os dor e a Foo lob of cleaning’ up his j Inventory, and we col 
hack to him and say: “We have sixty or eighty thousand ears fr 
other dealers who didn’t eet rid of them. we want vou to sell them. 

will sell them to the used-car dealer in your area.” 

Senator Monroney. You will admit that the factory, with neat 
10,000 outlets, has a better opportunity of fies of those ears 
legitimate heamaasiiaid: ( hasiaalin. than the siz iv@le dealer has 
Mr. Gossrrr. I would not admit it fora moment. I think the de 
as control of his invet tory, knows those other dealers, knows ae 
situation. There might be circumstances, Senator, when we could « 
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| there might be circumstances when it would be very damaging, 
ly to the manufacturers, but to the dealers, and the whole econ 
f we had to do it. 
Senator Monroney. But who has charge of the production of these 
Who has responsibility for gaging the national market? Is it 
lealer / 
\r. Gossert. I think the dealer has a very large say in that matter, 


| woule | like to have Mr. Me ‘-Namar: a deseribe i t to you. ] have 
| you make statements indicative that you were not quite familiar 
\ te way we did it, although you might be generally familiar with 
wou le | like Mr. Me Ni amara to dese ribe to you how v we set up our 
and how we estimate and make provision for production; say, 
ine of this year. 
\I Mi Namara, Mr. Chairman, last week, before another group, I 
easion to describe the development of the June production 
lule of the Ford Division of the Ford Motor Co. Following that 
on I dictated certain notes on the subject and I would lke to 
to those now. 
fhe cars which we are assembling in this month of June were 
scheduled last December. At that time it was necessary to 
re and submit orders for steel and other raw materials from 
i the parts for these cars were to be fabricated. Because of the 
es required and because the fabrics to be used in these automo- 
varied by models, it was necessary in December of last year to 
ist this month’s production for each model that we sell in each 
of our options and each accessory. 
Phe December forecast for this June production was made in the 
ral offices of the division. As Mr. Gossett has stated, our dealers 
submit orders for our production prior to 1 month before the 
iled delivery of those units. So in December of last year, in 
roit, our division made this estimate of our June requirements and 
ide it based on an analy sis of the economic trends of the national 
omy, stated plans of the public for purchasing automotive product 
» plans had been revealed by the Federal Reserve Board surveys 
nsumer intentions: the degree ot pre ference for Ford prod ts 
id been demonstrated by the market immediately ne to De 
r, the probable summer promotional sales programs for Ford 
ind the probable date of introduction of our 1957 models. 
ng all of those factors into account, we established a production 
e for June at 122.000 Ford cars, and I want to mention, be- 
it 1s important in later reference to this schedule, that that 
lord ear production schedule for June included {8 percent, 
1) of our Fairlane series units 
raw material purchases for Hess June ¢: ars were < ileulated in 
ber for 6,000 individual parts and were sent to 5,000 separate 
In eneh month succeeding Decembe ‘r, the June produetion 
le was revised. In January, for example, based on the high 
ry car sales in December of 1955, the division raised its esti- 


f Ford retail oe ; for the month of June and increased 
MUCTION plan for June from 122.000 to 128.000 units: 0,000 
eleases were recalculated, and 5,000 vendors wel reinstructed 
te] the materials, Beca use production of fabrics l “UL es 5 
lead time, textile mills were authorized to 59.000 seats of Fair 

Nn » spec ified colors. To date. none of this plannu oO 1" lected 
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been dved, woven, aj cl processed were added to the pile which 
stored fol iS ] sub Pat t months. 

In April it was necessary for us to authorize all of our 5.000 
dors O Tavdi ite (| ? parts t] il were to ve used 1] the Cal 


in the month of June 








> I D> DIA en 
LUTOMOBILE MARK ( PIA ( 5 LOQvoOoO 
\ y ? ’ ~ } 
Via eXt hie } Chil \ \ 
ae | OMOTLVE Li¢ bec ul \\ \ ( { 
6 retail Wioarading i ‘ (| ‘ 
| V1 
} 1LiL1ON a-or J | i ( ‘I 
1 
PS] ( 1 
t ‘1 
he first (la 2) I 
Chey totaled 9¢,000 ut 
re ill t] it t! month o \] ; 
t ( ‘ \ 
s | I 
* ( 1 i} 
} ‘ 1? 
( Ld ( ( ‘ 
’ } ’ 
t by that date hunare e {] 
On} t neross the Nat 
I 
t { ite il 1) C r'¢ 
i 
ermorse reduction Olli Pci t ite 
WA nits for ene or \ l i 
\ ! 
d pro ed We had ( { { ‘ } t ‘ 





| June affected July and August t has bee 
\ rin eat ire hou oO ry CiSa4 | rit 
oO our requirements fo ia 
waste a d obsoles PHC (| j 1 yO { 
iit this illustrates th ee of orne b 
establishing future pi | ( ea ( { 
div. the enare w th wl Lyi atu ( } y Tf 
e needs of the local markets as those needs are submitted to us, 
form of firm orders from our dealers, 
tr Monroney. That subm . though, of the deal es 
i. month before the ear is expected to be del ec 
McNamara. That is corre 
or Mownroney. Therefore, the den « 
ton vour economists, on 1)s) «yt \ t fraeme t  ¢ 
( Olle es. CA bye n vale Ome 6 Mont ( Tie ec 10 
terials ¢ 
Mir. McNamara. The financial risk, Mr. ¢ I ly 
O} he company be \ e } NH [ 
ime Livan e of receipt OT he if ley 0 ! \ | 
ose finanetal commitment th eost to Sub rte 
ers’ orders do not result in full sale of the tial planne 
: or Monroney. You mentiones 
) tery fabri Until those are finn t¢ 
© i] to son deeree, nrel ore bye e] 
| ! I they not 4 [| if ( } | ( Te ( | ‘ 
obile does not run until the automobil Wl 


‘1 
] sont t} 
O} ne:isnt t] 


Mr. McNamara. There are ver bstantial can Yr costs asso 


t / 


moecorre 


changes in material commitments, even the on ( 
ommitments are made w The West month OF the modes y 
\s we progress toward the end of the model venr, t PyPyey 
related to eance!lation ot those material ereases snibstantially 


| nentioned in this parti ilar en . wit thre ( ne of BOOM 








i i 
*t it 
‘tor 
eee, 
i } 
( , 
Me? 
| ( 


WW! Tc 
AVP 
a 
Mi 
wort 
= ( 
noc 
Mr 
uU ( 
se) 
hous 
Mi 
thy n 
“3 OO) 
a r¢ 


to approximate 60 percent. 


Mr. 


modihea 


mate of net lo 


ments of this 


? a ] 
ross 1oss net of saivagve. 


Mi 


tio! 


rlane production for the month of June, we are left y 
urpius tri we 


AUTON 


nator MONRONEY. 


VEY. 
would ve 
MEAT [i 
Id per! ) 
a 
i ij ‘ 


1S 


Ir VO percent, may 
NAMARA. N¢ 


vet caleulated on this particular 


mnultacturer 


IOBILE 


e, Markdo 
) sir l We 


type, 1s S614 million. 


yroduction in this industry. 
|} : 


Ve 


lines full and gett 
[as 


mont } 
the ql 
have tot 
what the 
now 1 i! 
up or g 
MN 
il 
senate 
} 
O thre ( 
} 
whnere, D 
his own 
DY\ i feg 
Mr. G 
11] 
se li = 


Senator Monroney. There is no question in my mind that you hay 


v1 


Mi 


menator Monn WEY. 


Mr. Goss} ig 
senator Mi 


ats for which we h: 


Approximately $40. 


MARKETING 


P 


RACTICES 


ive ho possible use. 
What would be the cost of the trim seats? 


+] 
| 
theyv.1f 
] 
i 
tot c¢ 
T » s 
tO lise 
Pint cle \ 
{ 
{ mn 


mild 


an $800,000 loss. 


(r 


We are left 


9 that we 


\ 


set of trim, 


Ou d dn’ 


must a ‘cept 


IS Can Se 1] them to 


: , 
for trim purchased, less 


the loss, 


Chat is not the Gross loss: 


) 
«A 


ty ta] nroducet On, but these 


t put them o 


and we hay 
but I would guess the 
I will tell you that, as a result of 
in the schedules for the 1956 Ford car, our current 
s to the division for obsolescence cost, material com 


It woul 


( 


with S800, 


tha 


it represents the financial risk assur 
because of the long lead time required to | 


difficult matter of scheduling ahead of time and getting your p 


Ci 


SN] 
i 


al 


] 


aq what 
tONEY, 


we produce. 


ie them turned off at the rieht time. 
Not only that, but the dealer has a lot to do with w 


His is merely an advi ory SO irce of informat 


‘economists and production men to base their market pre 


ike 


ir 


\ 


1 


{ 


months it 


is, and then it is firm order, o1 


e takes merchandise. 
is raised whether, even having ordered the cars, he w« 


em, 1n strict language. 


hvel tory 


| 
Yesct 


INRONEY. You 


} 


irs they h 


- 


Under this legislation, I th: 


ositions are each month, do you not ¢ 
he y are reported. 


1ve 1n 


i 
STOCK, 


A) d there are not 


Know exactly 
have no knowlede 


vy wl 
Wi 


know exactly for 
whether t 


30 davs from one 11 


1 


1 


You know for your own dealerships exa 


10,000 dealers exa 
hat inventory is build 


vent 


at the dealer position IS eve 


orl ivency. Therefore, he 

whon ventory ind ¢ yuild bi 
ite franchised deal of that 
rr. That n't always true 

, and often does. 


»of what that is in other t 


1S 


| 


} 
» offered the 


t a loss to know 


| 


often know SW here 





| 


Lit 


se cars to be 
ike into the market ? 


whel 








AUTOMOBILE MARKETING PRACTICES 1365 


Senator Monroney. Yes; he may have 15 friends or he may | 


ends. but certan iv he is ata d LVL 
through legitimate channe compal to the Tacto Ol 
tnose Cars. | mean I t Chat just { MINOT LACT S 
Vi) (POSSETT. lle and the divisiol Work togethel cdetel 
ll be produced. That the W L\ { iia ( ced, ana that 
1} ‘today. We don't ch qauie pl i ) » 
to what the dealer tell they QO] | ¥ « Cit 
the dealer o1 iC] whe k ON iit ThA L 1é i O ter! l 
S ( | \ tOry positlle put l rael 
rew aay 1D aays before e Deo I ret e i cié vel . 
{ il L po Lio} ( ( ( 
ft you assume that we go right o1 { produce without 
hat the dl ‘ler ordered or What he wants or what his inv 
re, thie hi ot COUrSse, | see your argument, but that Snot so. not 


ise. 

tor Monroney. It probably has changed to some degree, but 
estionnaire to all of the Ford dealers as well as General Moto1 
ling the cause of bootlegging, 1,986 Ford dealers said the pri- 
Luse Was overproduction that was a year ago—1./ hee’ 


ood Chee ke 


{ 
e from factory to take more cars than needed as being one of 
primary causes of hootleveing. These were the two princip | 


blamed. This bill 1S aimed in) the direction of amore accurate, 
cheduling by the factory of what the dealers ean apsorb, 

ile perhaps the position of the Ford Motor Co. was that 

ire was ever exerted by the factory for the dealer to take more 

han he wanted, the testimony before this committee, and in 


4 £ ] . , ‘ - 47 
Oommen Irom the dealers everyvwhert t! 


( to take more cars than they felt the market could norm 
Gosserr. It is not the position of the Ford Motor Co. t 
re has ever been exerted on dealers to take Cus, Qn the cor 
Mr. Ford admitted very frankly that some thimes had | 
tliat he did hot aupprove of, and all we sav 1s that 1€ is not ou 


to do that. Ve regret it if it has been done. and the questi 

ther, how hat can be corrected, 

{ want to point out to you, Senator, as I ha hefore, that the 
lnt have been much forcing of cars in 1955 and throughout t 

r period until November of 1955 when our dealers had far | 


i int im WW). 
iwhed in November, I think, according to Mr. Crusoe’ 

Vy was they hada 20-day supply. Nov inv dealer who did 

oO take thr cars had simply to sav so, because we had tho 


l, than normal inventory. At the highest pe 


ers from dealers in our files demanding we produce more eat 


! Cli ng us for not producing more cars. I have no doubt 
bootlegged because cars were forced on them. All ] L\ 
was not our policy and (4) they had a very POOU Ir medy \] 
had to do was tell us to cut dow non the allotment for the « 


or Monronry. The dealer who was urged to take X 1 
by his factory man was pretty | 
Ir. Goss rr. I don’t think he should, Senator. 


‘ 
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Senator Monroney. I think—under your new climate, I cert 
to Give vou reqait tor {ett ra ae ie] he the by { 
. ? n cdispe » aot Dut the question the dealer’s mind, : 
) { Q nve t \\ foot , 
t . ‘rt >it? ’ 1) | ’ ’ 
oht | ed—ol er Ford, alone, could ma 
' ers were fot 
‘he, ne tha a 2 
) 
| (y | t -~ i | 
tal O} } | ! | { ere he 


: CO) MIONI NEY | } it1lo Ce DOLICY., ertainly Du 
oO | { { ! e \ chat red wa 
deale} respons { that ide zone to be the first 1 
Mr. Gosserr. The question before us is whether the legis] 
propo ed \ I] eorrect th it situation. and I S ibmit that lt would 
I think human be nes are going to be human be hos, and whethel 
have hearings before the Federal Trade Commission or threate 
Ca ellation by factories or whatever you have, there are Fone t 
some ) lations of po iv. some people do some things that 
shouldn’t do and those things will have to be corrected. I think if 
have le rislation, you go o I fi isthat le J leat On re ruin wl 
if you have a free economy, where it 1s in the interest of the factory 


ive the strongest dealers, those things that hurt the dealers 


weaken them are going to be corrected and I think they will be 


Senator Monroney. The factory would stand ready to buy | 
e surplus or transfer to other dealers. If it were to do that, wo 


that not have an influ on the dealer to carry a more repre 

tive stock? You indicate it would reduce his inventory to a p 
where it would interfere with and stifle sales. It seems to me. 
mal ould make a complete showing one ear to the current mod 


not in all colors, I don’t think anybody could afford that—he wo 


be me | ned. then, th the Ta ory ouaranty of helping 

transfer these to other franchised dealers rather than bootlegg 

them, to maintain his desired stock for that locality with the fee 

of some degree of security. If he were stuck with 2 or 3 models. 

factory } would help mi move them over into the next State 
Mr. Gosserr. He has that now, Senator. 


Senator Monronrey. How does he have it? 

Mr. Gosserr. Because he tells us in connection with the orders, s 
ceeding orders, that he has too many ears of a particular type and 
orders Jess. Ile does Ot Lit until some unpredictable time wit 
notice al cd ! 


this statute. As Mr. McNamara said, if the dealer is overstocked 
doesn’t order as much next time. It is the wrong way to do it to g 


Se 


] 1? 
them back To us. as he would He permitted to do uni 


him the power as matter of law to say to the factory, “Take these « 
back | bought them and I don’t want them. You get rid of th 
Let other dealers sel] them.” I don’t Know whether that would ha 


pen. Iam pointing out that the statute provides first that the de 
ers cannot sell at wholesale w ithout offering to return them to the f 
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C ] t ul iy! beca ( the req ( e] Ol } id 
vent it 
( \I NRONEY | e qdealel I \ t< vr ) { 
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ql eC] \ establ ment Tou { 
cal To to warehouse a mont productior 
Monroxry. The dealers warehouse thei 
loN MARA. In ¢.Q000 pot } thie ‘ hi 
\] NRONEY That is paid fo v the 9 
[oN rARA. ‘That correct 
Monronery. You get your re : 
| e denter then carrie t hye rr ? t ¢ 
IcCNAMARA Phat one of the mayor 1 tio dk 
ho d 11 hy tion of wtoMobv le | lav anadt a? ld : 
Hy hanged in my opinion were t kn 7 ’ 
or Monronry. You state in your statement pao 
s clear: If legislation were enacted there would be no logical } 
rain to dealers, the wholesale price levels that thev 1 se ‘ " 
k there would be little justiticat Pave 
Inder such circumstances. there might. be 4 ches es 
is they are now constituted 
nrere sted mm our prey ou tect nonv that the perce 9 
r unit by the Ford Motor Co. was 17.5 percent per car, befor 
| the dealers’ was 1.73 of 1 percent per cal just one-tentl 


re fit per car that the factory tself re Fo | ; lk ' 47 








1368 AUTOMOBILE MARKETING PRACTICES 


ome additional burden might be placed on the factory, with it 
1 es the profit per cal before taxes as the dealer « njoys it would s 
tome thatthe threat of reduci o the dealer’s percentas ae ~P yrofit w 
rdly be justified by last year’s figures. This vear’s figures a 
know are even worse. The last dealer ficure we nad was jal te 


Mr. NI AMARA Mian | omment on that. Mr Ch; irman 2 I bel 
that the force wl h attracts pital into a business aceon ie 


ts to the capital at risk, not the ratio of profits to 


volume of sales. Now if my memory serves me correct, 1 the ] 
ar} iphs folle wing t e test mony w | ich you just quoted relating to ) 
ent of profits from sa ou will find a statement relating profit 
estment, which shows that th rate of profit to investment on 
art of the dealers is approximately the same as the rate of pro 


vestment on the part of Ford Motor Co., in that particular per 
you quote. I have forgotten the exact figures, but I recall we 
‘cussed them at the time. I thin : it shows, therefore, that a transf 
investment, hence a transfer of between the parties, is bout 
lead toa redistribution of the softies invol ed, and that is substant 
what it Says at the top of page LZ. 

Senator Monroney. Further, then, you set out that this would 
duce sales, : would reduce efforts on the part of the dealer and, th 
fore, would lead to higher profits, or higher prices to the econsun 
is that correct ¢ 

Mr. Gosserr. That is correct. 

Senator Monroney. Did the addition of 3 million units in the a 
motive maustry last year over the 5 ee figure which had |} 

‘ather current before lead to a reduction to the consumer ? 

Mr. Gosserr. Reduction in price? 

Senator Monroney. In price. 

Mr. Gosserr. I think it did. 

Senator MoNnRON! Xs I do not recall a redue tion in prices by an’ 
the manufacturers. 

Mr. Gosserr. You are talking about list prices, or suggested 
prices. You are talking about suggested list prices. Senator. 
The answer may or may not be “No.” but that depends upon Ww 
happened to prices during thi year and I haven’t looked at 
rec ently. If you are talking about net cost to the consumer you | 
to take into account not only the price paid for the car, but also 
allowance made on the used car and the circumstances sitinldl tae 

I think most dealers would testify a th y received cars last 4 

lower prices. ] don’t know how mucl . lower. We haven’t stud 
that 

Senator Monroney. Did the factory take a lower price as a re 
of the big increase in pre duction ? 

Mr. e Namara. Mr. Chairman, I would say yes, categorically, 


Sen * Monronry. How? 
Mr a Namara. The history of the automotive industry has b 
one of constant improvement in product without comparable incre 


in price of ae *T. 
Senator + tide NEY. Was the model changed hn the middle of I 
or? 

years 
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Mr. McNamara. The model was changed at the end of t] 


e end « e year, and 
crease in the price of the 1956 model was Ik tha ul t< 
he increase in the inherent design cost of that ve ( 
“{ Tol MONRONEY. Did you know you were going to have } “ | 
ar market ¢ 
Mir. McNAMARA. We knew bv the tim if mye e] ( 
iter in the year that the volume \ ={ 
islv e timated, and we took that factor t 
f our 1956 cars, so the public definitely is the bene iryv of 
re 


1 MONRONEY. They aqidi not wet any re { 1] T) 


paid you approximately the same price or higher, | evi 
will show, for the 1956 car with an 8 millic product tha 
d paid for the 1955 car with 5 million produce | 

McNamara. But the increase in pric e ] ! | 
ie dealer paid, IS far le . th )) uflicient to vel iy ( 

t of the vehicle, and the amount of the cost th iS Ti overed 

rease In price was In effect financed by the higher vol e 

itor MONRONEY. Did you estimate an 8-m Hie Cal url her 


irted @ 

ir. McNamara. We did 

5 itor Monroney. Tlow could you put a price o1 the ear bef 
ne what the total volume would be? 1 mean, 
ited some fieure. 

Mr. McNamara. By the time the 1956 cars were introduced, Mr. 


t 
5 


rman, the estimates in the industry, It was quite common to est 
it that time the sales would approximate 7 million ears in 1955, 
you will recall the actual sales at retail were about 7.240.000. 
eT » the volume estimate on whi ithe 195 prices were premised 
té d the conditions of sale at Sead: time 
Senator Monroney. Of course, you had a production not of 7.2 
‘ it vou hada production of about 8 million. 
‘ir. McNaarara. Ine] luding export sales. 
ator Monroney. Including also the overhang on the market. 
re talking of carsales. We are talking about the manufacturer’s 
have h; d to be paid for on the date of prod iction bv the 


obile deale rs, SO lie still has some erant-m 


2 mil 


1) 
indred-thousand-plus 
onth. in stock, so you actually had an &8-m Ilion Cl marl ' 
point Iam raising here is how the consumer is going to | 
re are a million or 2 million fewer cars made—when he didn’t 
the advantage if you make a million or 2 million n 
to me it should work both ways. It does not work 
ta fact to state the consumer did not obtain advantage fro t] 
er volume last vear ¢ That is the point I would like to ask It 
ve quality improvement, but certainly the price of cars by 
to the factory was the same throughout that car vear as t vO 
mbed. If the volume is going to slump. then I do not ee how it 
¢ to mean a raise in price to the consumer. Y« 
ing the price next year, because you had an ofl yi this year, 


McNamara. That is exactly the point I wish tomake, Mr. Chan 

It would not be in the interest of the customers, deal 

eS TO modify 4 price every day according to the volume of 
day. It af catad whey Gears Panenearon ike price adjustment 
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| = itor Payne. 
>. l PAYNE. Le me a kk VO t] 5. Mr. Gossett: In dis us 
+] Bart 9 which is o1 pave 9, | i} ee a point, personally, { 
fF. dealer in cood faith has entered into an understanding, in gt 
fait] entered to an arrangement with the manufacture) 
take se ny ears, then you might get into a difficult situation 
Hh fs 4 rer, ifte) th it agreement was con plied with. Was Tt 
forced to take ba k. nder Provislo of law. that which the dea 
le tosell 
\ lso, as I just ran down through here—and TI happen to bi 
oO or otf t s bil Lite! we come dow) to “such motor vehicl 
ection 2, whicl the seventh line—‘Such motor vehicle 
the price paid therefor ” What if there were a proviston—ana 
nly throw this out because I am not a lawyer, and this is just int 
pretat ( “After having failed to sell such motor vehicle by util 
| 


ng to the fullest extent possible such selling in normal trade ch 
llow does have more 1n 
h 


nella’: 1} other words. SUMINY that the fe 
stock than he wanted—and vou know and I know that that has 


ened in instances now, granting the fact that he has utilized ev 
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Senator Payne. Let’s assume, COIN back to the question of 
dealer who honestly and sincerely T you have had experience w 
them over the years—says: “I want to place an order for five e¢ 
Phat is what I figure I can get rid of And you have got a prod, 
tion schedule, or you have got a market estimate that would seem 


indicate that perhaps that fellow ought to take seven cars, and son 
body down in that zone s ays “Well, I think you are all wrong on yo 
figure of five. I think you ought to take seven.” That fellow co: 
plies and he takes the seven cars. What happens if his market 
oranted the fact that he wanted to take the five—what happens to h 
on the other two? 

Mr. Gosserr. If you are not at the end of the model he just reduc 
his orders the next month, I assume, and makes them two less. 

Senator Payne. Unless you get the same sequence following t 
next month and the following month and the following month. 

Mr. Gossrerr. That is something that shouldn't happen to 4a 
dealer. 

Senator Payne. That is right. You know and I know that the 
are—I am speaking for the automobile industry—there are sor 
pretty eager boys out in the field. 

Mr. Gosserr. Indeed there are. 

Senator Payne. They figure their own measure of competency a1 
ability is going to be measured on how many units, how many par 
and other things, they are going to be able to get out in their field ( 

e basis of a quota that is established at the factory level. If t) 
exceed it, they think they have done a great job. They don’t alwa 
take into consideration what the poor dealer down on his level 





voing to act ually be able to handle. 
Mr. Gosserr. I see the force of your arguments. I want to ma 
two comments: First, in our company, the district managers’ bor 


is not based on how many cars he sells, but on his dealers’ profits. TH 


obligation is to get, and the burden of his job is to get, the dealer 
the proper profit position. Te doesn’t get paid just for volume. 

Second. we have. as you know, set up a means by which now t 
dealer can communicate directly with top management of the cor 
pany , over and above the division with whic h he deals, and SO fort 
and tell them that he is not vetting a square deal. We think th 
will work. We think it ought to be given a chance to work. 

Senator Paynr. I think it isa very good plan that has been put 1 
effect. 


Mr. Gosserr. I think that Sentor Monroney deserves a lot of ered 


for that plan because although I think we mieht have done it. we c 
tainly wouldn’t have done it as quickly and perhaps not the same w 

Senator Monroney. It was the committee, it wasn’t I. It w 
Senator Payne and Senator Thurmond and Senator Wofford. 

Mr. Gossetr. | certainly accept that amendment. 

Senator \MIONRONI y. Senator Wofford ? 

Senator Worrorp. Yes. I would like to ask Mr. Gossett a questi 
yr two. 

Mr. Gossett. Coll ao back to the paragraph 1 of the act, as I und 
stand your argument, your only objection to that provision was t 
vording of the provision itself, the indefiniteness of the term. Is th 
the sum and substance of your objection 7 
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eit 


(TOSSETT. We certainly did hot Silty that we obj ct to that pro 

asa matter of principle, Senator. 

itor Worrorp. As a matter of legislation, you realize it would 
¢ and unfair practice and taking unfair advantage of the 

fo coerce him or discriminate against him, Ol force him to ae 

w delivery, or obligations of the account; that is right, isn’t it? 


GosseTr. We wouldn’t attempt to coerce or discriminate agvalnst 


itor Worrorp. You say that is not the policy of the company 
present ¢ 
(Joss! rr. It is not. 
itor Worrorp. I will ask you: Is it not the policy of the Ford 
force the Ford dealers to begin with, | will] il k you, In your 
se, | eall them licenses, but In your franchises you have an 
ent to pay so much per car for advertising purposes, do you not ? 
GosseTr. We have provisions in the franchise agreement for 
itor Worrorp. That is called co op ¢ 
(josseTT. Yes. 
itor Wot! FORD, That is to go for local advert Sing purpose i isn’t 
Gosserr. That is to go for advertising purposes, determined 
mufacturers, in collaboration with the dealer “. 
tor Worrorp. Now then, I will ask you if you haven’t also 
‘d another corporation known as the LMDA, which means 
ind Mercury Dealers Association, which is a partner cor 
1 of the Ford Corp. ¢ 
GossetTr. LMDA ? 
tor Worrorp. Yes. 
(iosserT. If we have, sir, I don’t know about it. 
tor Worrorp. You have no knowledge of it ? 
Gosserr. I have no knowledge of it. 
itor Worrorp. I will ask you whether or not you do not know 
rown knowledee that each Lincoln Mercury dealer that you do 
nd Ford dealer, is forced to belong to this organization in orde1 
na franchise; do you know that? 
McNamara. I can only speak with respect to the Ford dealers, 
. r Wofford. There are local associations established by the 
i which have no corporate connection whatsoever with the Ford 
i Co., which generally operate under the heading of Ford dealers 
no fund, 
or Worrorp. That is the Ford people? 


MoNaara. Yes. Tecan only speak for Ford. 

itor Worrorp. LMDA would be Mercury ? 

McNamara, I assume that is the title of the Mercury organ\ 
I would like to mention that these organiz itions are purely 
v. as to membership, have no corporate connection whatso 

th the Ford Motor Co., and as a matter of fact, on several 

I have insisted that we have in writing from such corpo 

vritten statement supported by a vote of the members of 

ration of what they wish us to do for their account. lor 

we, at their request, collect certain funds and turn them 
those organizations for them to operate with. 
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LSSOCTATIO 

Mi (TOSSET Coo} rat t | l Cit operat o fund 

Senator Woh rp. Do ye know the ditference between the f 

Mr. McNamara. Yes Che cooperative funds are funds paid to 
company uncer the terms ¢ f the sales agreement which we admuini 
The FDA funds are entirely separate and apart from corpol 
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eC] em to the dealers own asso nit ect ( 
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MicNAMARA The ituat on } not rics to mv kn edae, | 


umstances vou lav out I believe we would: 
Worrorp. That would br r pe \ O ( ( 
1/e1 hay nthe same tow! 


\ er who did pay the S25 / 
McNamara. The other dealer ive a mple 
r lo il orgal Zation n wi ) e we Wi re Lop ¢ Wei 
( Tne INnVvowes 
itor Worrorp. You would stop that ? 
VMoNamara. Only at their request fF the requested { 


oO i StOp. 
Worrorp. All right. sin 
e co-op tund for advei oY DuUrpe } 
f | il trie ( | ( ¢ 
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Mr. MeNawara. The cooperative fund charges originated be 
my association with the «| vision, and I cannot therefore speak 


i mthority 

Senator Worrorp. Could you answer that question ? 

Mr. Gosserr. No: Lcannot. [Lam sorry. 

Senator WorrForp. That is all. 

Senator Monroney. You have been very patient with us, Mr. ( 
sett. I know { Ss vetting late. I wo der if we could trv to vet 


verall leok at this thing. In the test mony before in the state) 


on thelr origin. 


of policies—vou are against permitting any emplovee of your 
pahnv, Zone or dis rict manager, to coerce or 11 timidate or show 


crimination agains dealers to force the sale of the product on then 


fhat nota wvene rally correct statement / 


Mr. Gossrrr. I believe T answered that question. Would you 
me to go through these sections and just point out where the Fed 

m uld become involved in the day-to-day busin 

Senator Monroney. I thought you did that in your statement 
Mr. Gossrer! I did. sn | thought vou inted me to elaborate 


\ talkine now about the obj ct 


fthe bill. Then vo in comment onthe mechanics. In other w 
The first test of any pie eof lemislation is tne dire tion that it SOE 
o in the public intere I would like to have you add anything 


that vou wish to do, but I remember Mr. Ford's testimony, and otf 


that they would not tolerate mntimidation by tnel people: if it ex 


he was sorry, and he was going to take steps to correct it withn 


bounds of the factory limitations 

Mr. Gosserr. That ertainly our policy. 

Senator Monroney. So. the general obje tive of eliminating the 
f irs throug ! midation and coercion or discrimination w 

d come about by not shipping enough cars would be in the ger 

nierest of good | ess ethics, as far as the Ford Motor Co. is 
erned ? 

Mr. Gossrrr. It certainly would, Senator. As a matter of { 
those words have be¢ defined as a matter of general law and 
the statutes and we think that in most instances we are now in aq 


tion where we mav not legally coerce, intimidate, or diserimit 
Qur objectio1 was not to the prim iple. ()ur objection Was, | 
legislating With respect Dp 2 si 10 t that ] covered, and (/)) ' 


language without definition, that now has a meaning in the court 


eress has a different meaning in mind. 
you will recall, I pointed out that in the Taft-Hartley Act. Cong 
had been foresighted enough to say, “We do not mean this.” in u 
those terms, and I just suggest that it might be appropriate her 
say. “We don’t mean good hard selling persuasion.” 

Senator Payne. In other words. if that language that vou refi 
were made a part of that section 1, would your feeling with regar 
section 1 be the saa ie. Mr. Gossett ? 

Mr. Gosserr. If that language—-what language ? 


indice iting t] at perhans Con 


) 


Senator Payni Phe language vou mention on page i. 
Senator Monroney. Taft-Tartley. 

Mr. Gosserr. Certainly if the terms were defined, we would not 
the objection that they are ambiguous. We would still have the ol 
tion that that is the law and there is no need for legislation and t 


t] e matter is not one that should he for the yr deral Trade Com! 





to decide as it is in this case QF course, vou cannot, Senator, 
one section of this statute and SAY, “Well, we Tavor th , 
the sections work together, as [ pointed out. Eve f \ 
i very strict contract In which vou spe led out the obligation of 
if ler in the greatest deta i ind thet VOU ren d the po + whary 
violated one or several of those pro oO} tnd \ , 
ate him and you said to him, “We are going to try to straig 
here.” as we always do. and we have orked wit him for 
dd ire unable to do that we have ! mhed the pomnt wi ( 
t terminate him and we tell him if he doesn’t in:prove ] 
to do that. then If seeIns TO me Wwe mM olit well | ton ) bl< 
on of section 1. 
tor Monronery. That is defined stri — est silk 
CLUE ota \ F hidt lt ot ite } ( ‘ 
nes It question of overloading “ ~ | 
end passed les lation of t] hature 
Busby. Nineteet 
r MonRONEY. Counsel tells me 19 li a i 
State legislati who are rv close te 
States vould hot be pas Iho 1] h ley alot yy l { : 4 
isa tendenev for coercior and int midation | su saneniel 
ve ( sual ly arrived at Supp hy oy rad Were 
fallen snow, and that they eto ha fi oe ai 
e} une sstill. 1 anot! { e} , ¢ 
rs over the head with threats 
Ford would be the vict ind so would 
ho itfer how pure you er 
\ SSET I Indeed ew « 
Lol M NRONEY Pherefore at { ; PVT 
the } ely disereti irv field wit O 
| the others be rare wet ‘ { 
d lead eventually back to a the? ( panv b r forced 
t etices, no matter how } ty) } 
( SSE I We certa nly s | \ ley VVC ‘ j { + | 
ere is certain! nothing wrong \ { 1) 
MONRONES OT ce rse j ' VO ¢ LOOT | trary 
e dealer is in the exact positio ot 4 emplover ay . to ol 
perhaps as a victim of vellow-dog contracts of years ] { 


Lrovernment did fee] Ww necessnaryvy to move into the labor field 


doing so, felt, perhans, the pendulnn d swung too far, thet 
: ’ ; ; 

n the mght of the emplover to make known | views and why 
| ] ] 4 : ] 4 | 
be dadisadvantaveous Tor ft PPMp OVvee | } mon. Nobody 

. ‘ Ss 
Yr about deasers) oreaniz ne ana nay raraght of coe ( 


e trvinge merelv to define ground rules of good trade pr 
Phe penalties are Tal less severe and 7 le qaistupting be 
ifter a hearing. all the Federal Trade Cor oo 


ra cease-and-desist order, isn’t 1t ? 
Gosserr. That is all the Federal Trade Com on can do 
eA 


hasa rewhrt_ineourt to sve for dan 1 org 


tor MoNRONEY. I do not remember point ne that out, I ti K 
( (VY Mahoney leaislation mioht OlVve LS cade ad : pee 


ttorne I eannot iv cle tely on 1 it 








Mr. Gosserr. I agree the dealer 1s not in the same position is 
peer ay ewan } stronger position than employee, and, 
eng r¢ definition for the purposes Of Al emplovee. then, certa 
aN MN the pol O1 ew of} 1 dealer 
~ ! \i NRONEY \1 ViAL\ the venera direction of the leo 
) pu cto] On Thre vme bas by making OTTO 
ee timiudatior ind d rimination It w 
( i hnorre T¢ ‘ od } rhe C rela ons and pt sctices 
Mir. Gosserr. If it is required 
7 sts Mi anneal Yo r thought Ss 1 it one factory ean da 
: 2 POT Y s That ( raetory standing rlone might be the viecti 
el (i I ] l 
\ir. Gosserr. Wr e factories are now 1% a 
Senator Monron} You have no wav to get together with anv « 
eae the violating the antitrust laws 


rhts agwainst COR] 
— : I ler ex ris? lav WI if are vou trving to do, 


/ 


LW now provides 
os ito! VMONRONEY. Frankly. | thi . there is very little chee 
» denler’s getting into court on the matter of intimidation 


COP] on. At the pre nt Thre li? de} present law. but vou mav ki 
more about the eltations than I do What law is it that the dea 


Mr. Gosserr. He could sue under the antitrust statute, as they di 


we ito) MONRONE Has anvbodv ever won one ? 


Mr. Gosserr. Yes. T think the fact they haven’t won man) 
h¢ e of not having tft] right to go to court. lt 4a theennan 
eancellation is so justified by the circumstances and such a good 
ord made by the factory that the dealers do not win them. 
bi ruse t] ey eannot co to court. 


senator Monr NEY. Do you remember eases tried on their me} 
being thrown out by the « ourt before they are heard ? 

Mr. Gosserr. T know in our cases the court always satisfies its 
very thoroughly that the termination is a meritorious termination 
fore they ever throw anything out of court. I think most lawy: 
ve handled those cases, even dealers’ lawyers, will testify 

senator MoNRONEY Going to the second point, I have read | 
testimony of Mr. Ford. where, generally, the attitude of the facts 


} . : 
would be to help the dealers out from under an overload of stock, o1 
they found themselves wit] 


. the objection to this bill being to { 


1 it 
method of requiring the dealers to do that. The purpose of that ic 
t horrent to the company 7 

Mr. Gosserr. Not requiring the factories to do it. but requiring t] 


to do it without the circumstances being stated by the bill—requit 


the) to doit 7 fe nknown times. without notice, and in unknown qu 

tities. | think it isa piece of legislation that would lead to all si 

of uncertainty on the part of the factory. We would have no cont 

over the dealer’ iles efforts. no contro] over getting rid of the 

ventory, but just be saddled with them at ome time unpredicted. ‘| 

dealers would just sav. “We have got to gel rid of 40.000 or 5HOOO0O « 
the « d of the wmw 
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Senator Monroney. I cannot agree that the factory exerts no con 
ver the dealer’s sales efforts. Ll think it ha been amply ae 
ed that—perhaps for very good reasons—you have creat 
ie Sona, babs chia diaciore by factory help hn merchanad ov, 
tising, and many, many means. Certainly, the te of you 
ict are specific as to Many of those requirements. SO, Ul 
r the factory's being powerless to prevent its getting socked 
d ot the season with DOO cars Trom some dente more or i¢ 
eve, COnjUrINg up a “hobgoblin” nstead Of Ta y the ] 
en know every month exactly what the dealer’s ventory 
nsel him oO} his orders 
Ir. Gosserr. With the factory’s interest to get rid of thi 
» provision in ¢ 
senator Monronry. Frankly, this: It hard to get a Ford 
(VOSSETT. Sure. 
i :ONEY. You give these guys almost a blood test and 
al spectio n and moral turpitude Investigation, and everyt i 


for a retailer, but vou don’t do wired to prevent a w 
from going into business under present law, and y say 1 
ho law to pernit that. 
lr. (GAOSSETT. I want to add, we not only select dealers « iretu 
best to rehabilitate and make them profitable. 
itol MONRONI Q. But you have ho powel to prevel ta man Tl 
¥ Into the wholesale business tor Ford. You have ho powel ik 
event the sale of DOO Fords on an auction lot in New Je ( | ie} 
t law. . 
\ir. Gosserr. I am not clear on that. That another one of those 
ts that © can’t discuss, but I don’t think that we are powerle 
[ don’t think the law is clear that we cannot restrict a dealer to 
- That is a subject that I can’t speak upon with finalit; 
Se] * MONRONEY. Supposing you could. Let's vo back again to 
od twin and the bad CWInh. You might be abl , through sched 
f production and delivery of cars, to keep a man with a 
et from getting 500 cars and dumping {50 on the bootlee market 
eopardize and disrupt your authorized dealers in 2 or 3 neig] 
o states, but you have no control ove your competitor 1 { ( 
piaying football, you don’t want to Say : “Our coach tells 1 % ot 
Ip, or not to slug, but the other team can cl Dp al d lug 


lleame.” Youareata great disadvantage competitively, if. 


Vinge to observe the rules of clean, fair pilav. md the othe 


r\« 


y 


to unnecessary roughness. 


. 


Via (,OSSETT. Well, if ss AS you Say, thre » «le Lie} buys the Cars. PCT 


many he ean sell, the manufacturer exerts all possible efforts in 
ng him to get rid of the cars, but has no control over whet 
le to do so or not, or what his methods are the manutacture? 


niake suggestions, and the dealer may not agree. Many dealer 

't accept our suggestions. It doesi't seem to me in the interest of 
dustry or the } uublic to have the risk of the Invenvory s iddled o1 

manufacturer a if that were so, if that risk were saddled on the 


ifacturer, we would certainly have to have Layustment othe 
onships, lf we go through ~ vear and do our best to help the 
er sell his Inventory, and if . vet back all these cars, we don’t 

when we are going to get them back, if we are coing to get the 
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' 
back at all, and I think it would be disrupting and would creaie ore : 
ae in our business. 

Senator MONRONEY. By your analysis of that, you would think t 
dealer was gvgolng to be most happy to dump the Cars On you. | 
doesn t make a dime. The only reason the dealer is in business is 
make a profit, and when he turns these cars back to the factory, he 
not making a pront,. He is probably experiencing a considerable lo 
Whereas. if vou don’t have legislation of this nature, he can make $ 
or 325 perhaps above his delivered cost, and aump them into the bo 
leg market. and thereby jeopardize the very position that you ha 
franchised othe. dealers to pel form. 

Mr. (FOSSETT. lf he sells how in the hootlee market, he knows t] 
will be the result. [ am not saying the dealers would be happy 
return cars to the facto but there must be some risk of a don 
it. sel acta ratamease A il an idle act on the part of Congre 
If there is some risk of their ee it, we have to take na into a 
count. We must appraise the situation. If it is possible that 
could get bac k at some time 40,000 or 50,000 cars, that is a real pr 
lem. I have described the problem. 

Senator Monroney. You always know. You said every 30 da 
you know your dealers’ inventories and you know dealer A is ove 
loaded, and is going to wind up ina dangerous position. You mig 
know that dealer C is ne¢ ding so many Cars. The question is whet! 
vou would help divert the cars from dealer A’s stoc k of the kinds at 
number and color that dealers C, D, E, and F want, and it certair 
seems to me that the factory, with 10,000 dealers, is in better shay 
to help relieve that in an orderly way than to let them go whe 
they will. 

Mr. (FOSSETT. The question is not whether we help the dealer, b 
how and when. The statute would make provisions that we thin k ‘A 
utterly unsound and would change the whole character of the bu 
ness and the distribution incentive. I think most people in the 
dustry would agree with that 

Senator Monroney. You are against overproduction of cars, 
you not‘ 

Mr. Gosserr. I certainly am 

Senator Monroney. It is a hazard. The entire economy of 
Nation and the economy and the dealers suffer. You are in favor ¢ 
anything that would lead to a more ecarefi:] scheduling in order 1 
to « verproduce. That would he in the interest of stabilizing t! 
entire industry of automobiles, wouldn’t it ? 

Mr. Gosserr. It certainly would. 

Senator Monronry. In normal manufacturing. aside from tho 
who operate through e} franchised dealers, the factory turns on t] 

alves and produces a certain number of products of a certain kin: 
7 1eV must re ly on ee open market to sell it product. They ha 
no certified exclusive dealers in areas. Thev trust in the entire man! 


facturing situation as the normal thing. With the automobile trad 
the dealership enjoys a peculiar and particular restriction to de 
only in that make of car and, consequently, ¢ ‘an be expected to carry, 
“to the satisfaction of the fac tory, adequ: ite inventories, adequat 
supplies, and adequate service. Therefore, it seems to me, that t! 
factory, in denying any obligation for exte nding to the dealer hel; 
on that inventory, is denying the responsibilities that a manufacture 
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} 
: have in this peculiar relationship that a dealer undere " 
\ ileged to sell your car in that area. 
CrOSSETT. We aur hot denying help, senator Lhe que tion 
t his kind ot help that is set out in this ProvISION IS In the best 
tsorthe industry, the dealers, the pu iccas well asthe ractories. 
you say you ought to set up ground rules. The ground rule 
ces are not stated, and they would vary from situation to sit 
ind from company to company and from dealer to dealer, 
the lnneuage ot the si itute, the repul hase of such moto. 
would have to be at a price idopted DY such manufacture! 
equitable to all denle rs and consistent with the finaneial re 
of such manufacturer. You can imagine the number of sit 
hat the Federal ‘| rade ( OMMNISSLO would have to d al wit! 
have to look into the financial condition of the dealet 
int he had done. 
Monroney. 1 don’t read that in that portion of the bill 
Gosserr. It says a plan equitable to al! dealers. 
vw MoONRONEY. Certainly. You don’t want to be allowed Te 
ler 5O pereent of his factory costs. and another dealey 
nt, and another dealet that mieht be related to an offieial 
Mpany 120 percent, or to absorb the fre ot In one case and 
orb it in the other. It merely means that you must have 
ble working agreement to where you can’t discriminate be 
ilers on the buy-back. 
Gosserr. I think that is what you proposed when you suggested 
b the freieht. 
or Monroney. I never have suggested you absorb the freight 
ted that the words seemed to me to be clear at the ani? 
the price paid therefor. 
GossetT, At the price paid therefor, under a plan adopted by 
ifacturer, whic h is swe le to all dealers, and so forth. 
ou think It 1s fair to dealers who are not doing a good sales 
returning any cal . to have the same plan applicab le to them 
l be ipp hic: ible uation dealers ? 
tol siting ate Next year they might be in the same po ition. 
GossetT. Certainly the Federal Trade Commission has to pass 
resources of the manufacturer, They certainly Vv ary. ‘| he re 
wld be that — if | were a dealer, | wou ld ret to the 
er that had t ] ie biegest 1 eketbook because i could he sure 
lrop my « ae ae htas. 
ror Monronry. Don't they do that now? Do vou know of 
lers who are standing in line at Packard-Studebaker, or even 
(American Motors, try Ing to olive up their Ford or GM fran 
(rosserT. If they do, they don’t do it pursuant to statute pas ed 
| vress, 


r Monronry. That saving clause is designed not to endange 
irdize the ability to continue what little competition there is 
the manufacturing of automobiles. With three companies 

percent plus of all the automobiles, we are getting into a 
legree of concentration. We certainly do not wish to be in a 
on whereby, in legislation designed to correct abuses, we would 
ing the liquidation of the yet remaining competitive situation 
d the Big Three. 
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Mr. Gossetr. I realize that objective. I only want to point out 
the result of this. in our opinion, would be the clealers, throug] 
rovision,. certainly would feel that if they were turned down by 


enker ompa Vv. tnat they Would he eve] more d sposed to tran t 


tronger company. 
Senator Monroney. I think that they have already done that 
( | \ ~ { matter of ne oO} | pin1ol 
No. 3. For the purpose of proper servicing and maintaining se1 
for all purchasers of your product 
Dont vou think that 1s in the gene) il direction of continun oO 
product’s good name and goodwill, that those facilities be mainta 


d be made available to the buyer of your product? 
Mr. (VOSSETT. | ertall ly do We ado oul best to bring about 


result. Che quest on is wii ier THIS tatute would do c. We hone 
oe ] t wont 7 t ’ t ] »| } TOW it ] 

d < erely Tee t would not, particularly in view of s lang 
It savs “without effectuating a reasonable system of compen ating 
lealers.”’ not for performing the service, but for maintaining 

] frie ] P1057) 
onnel and facilities required to Tulliii such service 
} } Be ] ° 1 17 

You might have a dealer who is ‘ne rming the services well 
VOU WO ild have mother deater w he Wis “ac ne it badly, but 
: ; , 1 1] } 1 } . 1 ; 1} 
dealer doing it bDadiv., under the language of this statute, would 


paid not for doing it, but for maintaining the services. 

Senator MONRONEY. Isn't the pel formance and (| ialitv now a. 
ter of rather close supervision of your factory? Don’t you have 
tory se hools for vour mechanics, to service Ford products? 

Mr. Gossetr. We certainly do. 

Senator Monroney. Do you have caennt equipment for testing 
ill different kinds, by electronic means, and all that? 

Mr. Gossertr. Yes. 

Senator Monronery. Do you not make that a requirement to obt 
f} mchise that th 5 qualit of mechanical pel formance and Kl 
how DY the mechanie and b \ iis dealer for the amounts of spec il 
fools necessary to service your product be maintained ? 

Mr. Gossetr. If that is so, senator, why do we need the stat 


It is in our interests and the dealers’ interests to do that. We 


doi eit over the years. It Sin oul broad ana lor o-term interest 
short-term interest. The statute seems to require that we co 


sate them for not doing the work but for maintaini lg personne! 
facilities to do it. 

Senator Monroney. A 50-car-a-year dealer may be requires 
measure up with service facilities in his shop enough equipn 
enough personn el to service, you might say, DUO ears that exXiste¢ 
that local market even though 1] he sold « ily 50 of those 500. 

Now the question is, he can’t eee his business on his serv 
charges alone—and keep them reasonable to the consumer—if hi 
no income from the 450 ears that have been sold in other States 
bootlegged in there and he is expected to maintain a plant, a sl 
ind other things like that. Unless he has some of the income to « 
his overhead from the sale oft the car, he can't Maimtain the ] )| 
ind make a go of | 

Mr. Gosserr. Mr. Senator, the service charges are fixed t 
pensate the dealer fully for the eat ppc ag tg and J don’ tt] 
1 


that the situation that you described exists or has existed. If you 
coling to make Pp rovision by statute for a p vlan, you have got to | 
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relation to performance, not just have ’ pl to ce 1 ite 
maintaining services and facilities required And, of . 

self would have to be approved, I Supp e, Db the 1 ie] 

Commission. It would ive to b mitted to the Federal 

{ nil on, considered by them as t » whethe It Wa Air. not 

tne factory, not only to the dealer, but to thi publie. and I 

‘} result of that. the Federal Trade ¢ OoOmm! Ol) couldn't ap 

} plan under which the dealer charged exorbitant rate to the 


They would have to approve a plan under which the deal 
ere fs r or somebody would comp! ln to the Fede il 1 ide 
s10n. We 
r dealers. 
lon’t condemn our dealers. We try to straighten those things 


= 


vel thousands ot li tters every Vvear COMDIAINING 


it the public is going to move in and say, “If you have got a plan 


sate dealers, let’s see that the public gets proper service and 


ce and at reasonable rates.” So I think, as a result, the Fed 
de Commission would be passing upon charges made to the 


1 


he margin of profit of dealers and so forth 
tor Monroney. The line of law that you take in this, you read 
things of a “hobgoblin” nature into sing 
I don’t see anything about rates. I don’t see anything about 
no the plan or presubmitting it to the Federal Trade Comm 
You know what are fair and unfair trade practices. The I:1 
f the bill would indicate that an effective system for comper 
lealers for services required to ful ill and advert se natio! 
rranty and service systems needs to be in your contract and 
er needs to have a chance for compensation. 
freeloading of cars sold in other States and the service require- 
for them in areas in which they go seems to me to make the 
give away a part of his profits on the sale of the small number 
ut ton aintain the facilities to service the cars In th it area 
| been bootlegged in. 
Gossetr. You say it is a “hobgoblin” argument. Let’s look at 
ige. Ithink Ican make it clear. It says: 


rle language—mystl- 


ffectuating a reasonable system for compensating the dealers 
personnel and facilities required to fulfill such warranti 
n ervice 


termines what is a reasonable svstem? Certainly i ouldn’t 
mply the nature or characteristics of the fac 
ler’s establishment. It would have to include the rate 
how well he operated his business, because if you are going 
re sonable system, it would have to br app] | 
ind the Federal Trade Commission would have to determine 
the system was a reasonable one. 
it have one plan for all dealers, but it certainly would 
ontain some standards, and we wouldn’t be safe, we thin! 
agreeing to adopt a system with the dealers, because you 
eo along with that system for several years and then have 
ler bring suit under some other statute for double damages 
le damages, for not having a reasonable system. So in order 
fair, in order to be safe, vou would have to put that up to the 
il ‘Trade Commission and say “Is this reasonable or not?” And 
deral Trade Commission would have to make a decision. We 
38$—56—pt. 2 11 


1 
om} 
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ertainly would never, in my company, with my advice, agree 
vstem Only ¥ ith the dealers: we would have to put that up and 
t to the Federal Trade Commission and let 
enasonable. 
Senator Payne. Let me ask this, Mr. Chairman: 
t's Say that you tied down the provisions pertainin = 
\ I think, while it isn’t spelled out, it is pretty commonly 
hat the ditference bet ween the list and the wholesale 1 
ra init more o1 less takes Into account, two factors: No. l. the 
il pront that the dealer is entitled to make, based upon selling of 
ivolved. No. 2, there is a definite 


o to the 


ent of the dealer. either that dealer or some other dealer, to pel 


the warranty service in the interest of the consumer who purcl 
thy nit. And that frankly. is what I am try o to get 


tO 2 at, and 
rea n I }O ned Senator Bennett in connection with his bill—to si 


m sure you know it. where t] 
“1 supermarkets in existence that are interest: 


yume only push them out 


vhich does exist, Mr. Gossett, and I an 


. get them in and push them out, and 
thought Liven whatever to the warranty. 


They doa prevry clever JOU ot selling on the basis of a possible e: 


solicitation thing: “I have looked up your car on the registration 
ind here is what we will allow you toward a brand new car. Com 
in.” The ear rolls off from the convoy, and it lands to the grou 
They might take a look at the radiator to see if there is water 


l take a check of the oil, and that is pretty nearly all that they 
d they say, “We are sorry, we haven't got the time 


now to sery 
we know you are 1] a hurry 


and you want to get away from | 
Gro ahead, but here is your warranty. Just go into any one of the 
thorized Ford dealers, Mercury, L incoln, any other make you wan 
mention and they will take care of your service. 


Phat is not the intent of the manufacturer, and I know it is not 
intent. TT 1e intent is that if the car Is withi 


t 


A 


the dealer sells that car, 1t is fully expected thy t he will also see ti 
1 ie best of | is ability, that that Warranty ot the Ford Motor ( ( 
honored and that that customer. is kept a contended and happy ( 


tomer, so he W l] want to come bask«; eain. 


Now, there is a dividin 


hootlegeer, so-called, can, in effect, say: “Look, let me make $25 
t] is deal . and [ do} "f care where t] 


his het ice 1s taken care of. | 
want to get this car out of m \ system and take the small turnoff.” 

Somewhere there should be a dividing point, as between what 
pormal sales return to the cenios and that which is warranty servict 

he dealer for the ital investment that he has faithfully put { 
cai in the way of tools, equipment, facilities, and personnel to ¢ 
that service. 

Mr. Gosserr. Yes, sir: and I assume that this legislation, as you | 
SO We 1] put it. is for the benefit of the customer. 

Senator Payne. That is right. 

Mr. Gosserr. So that he will get the service. 

Senator Payne. It is also for the good the manufacturer, 
cause if the customer is not a happy customer, it invariably works 


the disadvantage of not only the manufacturer, but in the long run, | 


the dealer, himself. 


them decide whethe 


I 
i 


responsibility and requ 


upon WV hich you could eliminate this proposit 


A — area, that wh 


ig point somewhere. At the present tim 
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i 
(,OSSETT. ] couldn't agree With you more, S* ator. i ( 
hether this bill is going to have that result. 1 er the B 
l assume there would be some certificate that would have to 
by the customer that would enable the deals ( | t« 
ory und get paid for the service. Let’ rena t It ( 


vets pald for Maintaining the fac lities and personne! required 


I I MM C }) i na 
lt [ vy « \ ] iO ( ) 
) ) wal } 
egard to the price the deale | the exist- 
( ( ike ) pe Led Vv I Lil ] I { 
4 i ; 
} ts lle eet | Lid \ I ( 
} rts so lt > que L10 Ss wnether the pu cy¢ Lng a 
4 1 S 
NOW" Q)] t l ( {) ( 1 1) 
( l ed bY some Gealers who do Ol l . { 
» +}: 7+ } ] oe. 2 4 ] ] 
ie Tac1—AtIeS as required OV the Dill bU tney do ol lelive 
Now then, what does the Federal T) ie Ce m on do? 
PAYNE. In some cases they ao hot ive ta Lit eithel 


rC puts a stamp of approval on the dealet 


{ NO. Phey say, “What does it cost Ol Do you live 
South where labor is cheap or up North where it is expe 
dof taciliti do vou have ¢ Are they {] ent ¢ Ar 
ed in your prolit maroins?” They are no eoing to bling 
Lpian without some regard to the 160 n llon American " 
re Phis bill forgets them entirely, It says the dealers will 
1 mamtaiming the facilities required to p rform the service 


l PAYNE. They should be paid ror thie ePLrvice thev } ader 
Monroney. The factories traditionally have seen, 1 | 


continue te see, that the quality of the service of a 
dealer is maintamed at st wndard, 
Gosserr. You are requiring this in which statute ? 
. r Monroney. We are requiring that the dealer shall be 
ompensated for maintaining these servic We are not \ 


slate into the quality of the service. 
factories cannot do that. thev had better get out « he service 


nd say, “Take it to Joe’s garage.” 


\] rOSSET I The Senator (Senator Pay he) p it it Wwe Thy fx 
Peay a hundred percent of the labor and parts but many, many 
public doesn’t get a hundred percent warranty service, an 
pointing out is that this statute, though it requires that t 
paid for providing it. doesn’t require that he Five il 


Monroney. You are compensating the dealer now, since 


nd it has been a very beneticial change to all t 
! elf and General Motors, wl © tirst adopted t lye LOO pel 


bor, and 110 percent of the cost of the part ~ but t Varranty 
9) days, and that car is going to be used for 2 on 
dealer who had nothing to do with the sale of X number of 
( { t community, going to have to cont hue to manta ervice 
snitable for many more cars than he has sold in that area 
Gosserr. He is not dependent upon the factory I mean | 
] not limited to the cars—repayinent by the factory for cars 


: If he performs service in his dealership, place of busmmess, 








irs sold elsewhere, he gets the hundred percent of his labor charge 
( { | percent oT t ost OT parts. 
S tor Monroney. |] ( e warranty 
Mr. Gosserr. Su 
Senator Monroney. It isnot on the service. Sof he has no part in 
e ile of a large volume of cat if they happen to wind up in his 
erritory, which, by his franchise he has got to maintain service 
lit es for. then he Ss fo “to lh ive to raise his 1 ites for service, in 
order to cover a part of his overhead on his failure to be able to sell 


1 


e cars that are in | 
Mr. Grossrerr. H 
nakes a profit on that. 
Senator Monroney. If he does 


nis area. 
e has incentive for performing the services. He 


‘'t sell the car, then his service price 





is going to have to go way up and it is going to cost the public a great 





IS g 

deal more. 
If he cannot cover any part of his plant, of his rent, or of his pay- 

ments on his building or on his tools and supplies and things like that, 


out of his gross profit on sales. then he is going to have to charge a 


lot more for his service rendered to the public. 

Mr. McNamara. May I elaborate on that, Mr. Chairman ? 

Senator Monronry. I would appreciate it. 

Mr. McNamara. To the best of ny knowledge the dealers are not 
extending their car profits on the application of service to customers 
Vi ho come in beyond the warra ity period. The service business 1s a 
profitable business in and of itself, and does not require a subsidy from 
the car pronit. 

Senator Monroney. We just may have a Lincoln-Mercury division 
report here that I think would be very interesting in that connec 
tion. 

Mr. Busry. This is from Mercury division, Ford Motor Co., Kan- — | 
sas City, district sales office, to Lincoln-Mercury and Mercury only 
dealers, “Subject: Dealer operating averages for April 1956.” Ine) 
cent lly, the letter is dated June Ll, 1956. “Attention dealer and 
financial managers: In order to assist you in analyzing and evaluating 
the results of your operations we give below representative dealer 
cperating averages for April.” Under that is “Per new unit retail 
Mercury, Lincoln, and total.” 


I won't read the entire 14 items here. It shows that the OTOSS profit 


i 
average on both Lincoln and Mercury per ear is $430. Various iten 
are taken away from that, including a “parts id service eross,” 


al 
which I assume is the service factor we are talking about. Th 
amounts to minus $207. The “profit before taxes” overall on the 
leal—and I assume this ts an average of all the Kansas City district 


the pre fit before taxes is $95. I also would like to point out that tl 
112 ) 


mnee reserve income amou!l ted TO C75 ot that SO. 
(The data referred to is as follows:) 
Mercury Division, Forp Motor Co., 
Kansas City, Mo., June 1, 1956. 


To: Lincoln-Mercury and Mercury-only dealers. 
Subject: Dealer operating average, April 1956. 
Attention: Dealer and financial manager. 
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( 
q)1 { 
‘ 14 rly ; 
j j | 
i We j ? 
ril ( OT Vi | | 
] ) { { \ } 
\ l Lt thre t or out ] 
s¢ ir Monroney. That th delivery 
Senator Payne. That is right. 
Mr. Busspy. May I ask one question, Senator? 
C 


Senator Payne. Ye 

Mr. Buspy. Does not the factory require that all overhead be 

anced against the sery ice and the bus 
Mr. McNamara. No, sir; we do not require that all overhead be 
ilanced against the service business. 

It has been traditional in the automotive industry to develop a figure 
illed service absorption net, which means the profits on the service 
usiness compared to the total overhead costs of the operation and it 
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Tnem to yond t } \ 
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Oo ie fost d upon its o | Ol I ] ore 
ii? eC ] i} 1} t [ I t l 
- nvolvec l eC] 
N Laon Say tii vou remo from that d rt y 
{ ii! pot I { { I { \ Cl 
n the no | cow of eve y ( 
\ w10O al all 
\] Goss) il Well] ~| ited. se] tol \V { kk t | { (re ] rally 
itor MONRONEY You have a t b] Ol ta | rg for 
ne ¢ irs after the warranty expires / 
Mir. McNamara. Suggested charges. 
Senator Monroney. Does that take ( li profit 
dealer has realized from the sale of t Lat 
\Ir. McNamara. Absolutely not. It make Oo proy itso- 
for the financing of service business from a contribution from the 
of the automobile. It completely provides for recovery of the 


» ] ] 1 ] 7 PB YY 
of overhead 1n association with the service operation. 


Senator Monronry. They can be run absolutely independent? 
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Senator Payne. Wouldnt vou say previou lv that there was the 


difference on the allowar { at was made?’ It did take into account, 
perhaps, that the dealer mild absorb a portion based upon the proper 
potentials that he had on the units he was handling ¢ 

Mr. McNamara. I would speak solely as opposed to service as to 


warranty. On the service. | ivree, but the wa irranty, 1 10. 
Senator PAyne. On service that is so? 
Senator Monronry. If your table and suggested costs of repairing 


cars fully compensates the dealer for the service facilities and services 

rendered, the vould not this section, 1n your case, be satisfactory 

on a lowing 1n any test case that 1t complies with this provision of 
] / 


Senator Monroney. You hav t testified that your standard table 


of charges tuily compensates the dealer to operate ata profit oO! 1 his 


n e st e pel n that service 

s or Payne. If we 4 it the end of “warranties, 
that v iid be one thing, woutk 4 

Mr. McNamara. I can o1 1K written. As it 1s writte) 
it tate would require a It O e system (¢ f compensation of the 
aea I the maimntennace of Ta t i¢ nd personnel, not for the 
peri OT sé ( 

Mr. Gosserr. It ha on than that becau 

{ leg on, you have t 

\ the Federal Trad 


- \ t ‘hol rah] t} 
| wn ¢ 
( t yhra | 
( ( \ 1] 
] 
1 i | | ( oO 
( efleety 
cle ior maint 
Tit et wan? nties a 
re It [ 1) } iv df 
\ oO ( 0 others. I w 
To tet vo rt ] rv | \ ( cd ( 
‘ . ; ; 4 } . ‘nf 
You object to the sp 01 patagrape net en Sashes 
I und “standards by reference to which the duties and oblig: 


7 

I 

t 1 ract, agreement or arrangement 
may be determined,” and “that the dealer has failed to perform in a 
I e manner one or more of the dut es or obligations.” 

Now, one of the principal complaints that we have heard throughout 
this investigation is the one-sided factory contracts. You recogniz 
apparently that the dealers do need that because you have come it 
with a different 5-year contract from that which you have in your 
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definite contract, and apparently you felt there must be some need 
l specific standards by which the dealers could be measured on 
r performance, have you not 4 
Mr. Goss} Pas We think that there should be standards in the con- 
ict. We do not think that there should be tandards to the extent 
red by this bill. We think 1 that it would be basically unsound 
provide legislation that would require that the contract set out 
ly every obligation of the dealer, because it would put the 
ha s on termination provisiot s. We would have to do so in our 


] 
il 


terests,. Also, 1f we have a conti r Of i of 
ovation, which would put penaitle upon our tern f or a 
\ ould not have a . \ 1 react ( r 
ract or a 6-month ec ract | the « } } 
lure to renew, would be te ( 
O Yule the dealet sso the ( 
| not only have a ntract ( ( 
hapter and verse wh¢ 
1" \ 1 t*) 
l hil <M rhe en I ( 
| t 
j ‘ } / 
i 
) pail tne l 
' 
( ite | ( 
| lve ( 
| ! () | ft 
| | Trade ¢ ) i 
{ ould { ike t risk of ry} { . 
nea the Federal Trade Co ( 
ment And who 1s going te 1") ( ; 
{ na reasonable mat er Ol ( Ol I 
5g I Chink it would be up to the qdenter. Ile e Tor 
sunder some statute, o1 he could put itun to the Federal Trade 
On. There have to be hearings and subm on of proot ind 
uuldn’t know after you terminate a dealer for several months 
eC] he was out or in and what would you do | thre meant 6 
provisions would be made for interim business relationships ? 
Senator Monroney. Well, the fact that Lincoln and Ford operate 
clause 17 (a), “Termination by either party: This agreement 


i ated at any time at the will of either party by notice to 


rr party, and 1 In the event of termination b y com pan notice of 
ition shall be given to the dealer not less than 90 d No prior 
mination date.’ 
matter what you call i is a 90-day contract that these in- 
te dealers are on. Tl ey se havea half million dollars, quarter- 
dollars in their plant, but 90 days from that time, without 
ce to any specifics in the contract or for a receipt of per- 
uce, they can be terminated. 
inkly, it seems to me that the amount of cage magee the dealer is 
red to maintain to the satisfaction of the seller, the automobile 
iny, entitles these people, if they are going to be sub ject to 90- 
ancellation without notice ox cause, to a cert tin number of stand- 
duties, and obligations of the dealer in the contract that his 
mance can be measured by. 
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Gossetr. Let’s assume he is entitled to it. Our suggestion is 
heir choice, whether they would have a 


*deaters that they take th ; 
{ definite in term as they now have, or whether they would 


a 5-vear contract. in which would be the stated causes of ter- 





ation, and it would not be permissible to terminate without cause. 
Senator Monroney. What wrong with that? If it is good for 
5 vears. whv not for the indefinite period 
‘Mr. Gosserr. That isn’t what this provision is. 
Senator Monroney. It requires that your contract—which you say 


vi | have definite standard JU-G \ eancellation and a o-vear term, 
Wi s nothing revolutionar’ they must have a definite contract 
if they have certan ob] mations and d t1es by clear reference. Thi 

0 the deale) in he ca eled DY cause rather than eanceled by eithe: 
partv within JU day the Ze ne o1 Cd trl tC manayvel or now Aas you 
have provided, appellate machinery—at the whim of the, or the de 
( on oT t Ss org@anizZatie it me iNIS} . wit n the Ford Motor Co 

Mir. Gossett. Let me clea th the term “whim” first. In our cor 
pany it has nev * been the wl of a district manager. If a man 
te ited. he 3 term LLed 1) Chie O re ce of the general mat 

Pr OF tiie \ l bi LO1M Kceptl when we are able to d 
hot! g els ibo thie t10 

\e) itor Monronry. You ive pul lot of reforms on this tern 
nation vourself You have pit 1 the dealers council. vou have eC] 

Mr. GossetrT. 7 o W ore than terminatio H 
( hohte com) { 

Ne) Ti \M NRONEY. | 1 nk the Federal iudge S for the shehte 


tel t10 
Mr. ( seTr. FH for all complaints, I assume. I will let G 
eral Motor peak for that. This provision is made for standard 
| Ve] } r KnNO' | \ ( nt nave a co ract foreve} been 
qaaras, setups, and situat ons change ai standard become obs 
ete, They change anc there must be some time when you take a ne 
look at the situation. both from the standpoint of the dealer and 
factory. [1 vou have a contract forever with standards set up in 
in the rst place 1f 18 unwol ble, and in the second place it 1s 2 
business sense to have a contract that ru s for a period and then even 
body takes a new look. That is what the 5-year contract iS desio 


Senator Monronry. You have a lot of specifications in your pres¢ 
contracts that range all the wav from the death of the dealer to 
solvency and bankruptcy, failure of a part to obtain license requir 
enabling such party to ear out obligations under such agreem 
revocations of heense. notification to be made by the coinpany, and t] 


17. (a) Termination by cither party.—This agreement may be terminate 
any time at the will of either party by notice to the other party, and such tern 
ri er for a company product theretofore recei' 
by company from dealer and unfilled (as defined in par. 4) on the effective 
of termination In the event of termination by dealer, notice of terminat 
n to company not less than 30 days prior to the termination dat 
company so requests, and in the event of termination by company, noftic¢ 


tion shall operate to cancel each ore 


shall be give 


hall g 
termination shall be given to dealer not less than 90 days prior to the tern 
tion date, except that (1) notice of termination effective immediately may 


given by either party in any of the following events: (i) death of deale 


dealer is an individual or of any partner if dealer is a partnership, (ii) dis 
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of dealer if dealer is a corporation or copartners] 
itey of dealer or dealer’s business, or an assignme 
tors, (iv) failure of either party to obtain any license 
rty to carry out its ob ions under this agreement 


I 


Lait ri 
ment or attempted assignment by dealer of any inter 
without cOMpanys Written assent, (il) any sale, trans 
untary or involuntary, by operation of law or otherwi 
t in the direct or indirect ownership or manageme1 f 
er for any reason to function in the ordinary course of | 
fo. nv reason to keep his place f business open 
ry in the trade, (iv) a disagreement between ong 
nagers ( Li l¢ Ui 
ffe itiol I 
f deal na < 
of deale l | offies ) 
( nv’s oj 
‘ ( Line W 
pany prod t enler ] ‘ hal ad 
I edlate hi \ ting of the happen I \ 
1) O¢ i pe ot the now. Dut 1} 
} nlet iD ty ot thie ie) panv to tern | 
nout rere ce to hese othe 1 
cle ile} }). 
(y | | \ | ot Lilie pNroy l S we Hy) 
é } ( ( rhnar von ea ) } )! 
i 
! 4 4 
t l ] \\ 1 } 
1 Oue l }¢ i ~ nedarad { \ 
I i wre qetern CCl j ODT ( 





suspension of any such license; and (2) notice ¢ 


tely may be given by company in any of the f 





( ( | ) | i wou e TE ( 
eve Nat Vv the question | ada 
\I i N EY 1{ VO] } ( One } ’ » , 
th referen to which the a 
(othe. e, the dealers who a Cone 
l t trust to the rood \ 1] cl the O 
f they will cont nue to serve t ord Mot 


vr Monroney. There are a number of dea 
fev eancellation S. and thev are 


ont} there is an element oft tear 


r 
dealer’s best interest. 


neighbor terminated without anv specifi 


t, because there is none there. 


(sosserr. Let me ask vou a question, Senaton 


n the interest ot the mdustry and econo 


fetime franchise ? 
tor Monroney. I am not in the automobile 
feel, if I had a franchise, I would lke to kn 
iam go) 1a to be terminated. 


That this ean hapnper 


( 
r benefit 
» enable 
Lon 
eft ‘ 
y 
( 
Inq@uls 
MAJjor 
\ 
} 
i 
~ Thi 
} ley 
¢ de 
( ( 
I 
{ } 
{ 
) 
y } 
{ 
; 
oO 
j 
{ 
) 
. ] l 
ou t 
1 
1) vond 
a ane 
At 
1 
r pV The 
n of the 
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Mr. Gosserr. I agree with that. That is the reason we have thi 


contract that permits it to be terminated only for cause. I still 
you should not be required to set up, and it would not be in the 
specifies all t] ls und 

imple, the } umber of cars he sells how are you going to determ| 
the 1 num iber of cars he is to se]] ? No dealer is cong to agree to t] 


for along period. There has to be something open to negotiation dur 
ne the period of the conti ict, and no matter how you set it up, the 
Lhal to be something open. 
Senator Monroney. It 1s only open from the factory standpo 
oO Thi dealer Vay of writing into the meaning of that ce 
U) t what standards hi coing to perfor . Ol whether he is prop: 
performing them, at any time during the life of his indefinite cont 
If transgresses some new policy, or some order, o1 things of 
| fear and rdy, and it has led to a lot of things 
\ the thonsands 
Mir. ( I woul t it and I tl 
_ \\ { T I re mb r correctly f 
! ( t one in pa 
I 
t lon the b 
{ aCe oa ; 
pany 
eV Oo il ft 
f ( \ { } 
Mr. G t out to you, Ser r, that ther 
| G4 i tories req 
! O DbUYV Certain to service a ce the \ 
I ind pages of talk like that. and those tool 
presumal necessary to ] form that service. Now, you are d 
( | : ot of those tools Aament exceed : 
Ther sa lot of te timonv to that effect about dealers being Sy ¢ 
in hot rooms, required to buy tools, and to those who know 


senator Monr NEY. Si t covers, Too. 


Mr. Gosserr. I remember the seat covers also. There, again, t 
was loose talk. id there was te stimony to that effect that was 
troverted. Seat covers were involved in one of our cases. Com 


familiar with the statement we put in answering that charge al 
seat covers. 

Senator Monroney. The intimidation provision probably goe 
that,if there is any of that. 

Going on to the next one, ] thi k Ford testified at leneth ! 
their efforts, usually in cases of termination. In your contract 
have set ene things that you will do in the event of terminat 
Why would you be oppos ed to all manufacturers setting up an eq 
ab le i 1ql uid: ation of the assets of th e de: le rship / 

Mr. Gosserr. All manufacturers have already set up such provis 
The oy are detailed in form. The provisions of section 4 require 
manufacturer to set up spec ifically the terms under which and 
standards under which it would terminate a dealer. But this p 
sion, which provides the obligation of the manufacturer to effect 


1] 
terests of the industry or the economy to set up a contract whic 
ie standards under which the dealer oper: ites for ex 
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equitable liquidation, is very general in terms. T assume it would 
to be submitted to the Federal Trade Commission to determine 


it would be equitable liquidation of the assets of the dealership. 
lhevf you have a specific provision in subsection 4. wl hy sen Bo 
inufacturer to spe ify in the createst detail what he must do 
nate a dealer. 
) I here in subse tion 5 vou vet to the manuftacturer’s ob] ration 
date a dealer. It is what is “equitable.” It makes no pro- 
for a case where vou have got a 0 od re ala a 
ven so, you must, when you terminate a ealer, pre e 
quidation, and the “equitable” doesn’t apy ( ther 
e Was properly termn ited. as Tr l the | no or I et 
e und the meat and the extent of the help } } 
Monroney. Doesn't the size and location of 
bec eamatter of ec neern tor the fa tory / 
crosserr. It certainly does. 
r Monronery. And that he has vone to whatever ext 
to meet the factory standard to prov 1 { t + 
e of it could go on for 25 years, or the lease for 5 o1 
he is canceled for good reaso} or for bad reason an equit 


ment for help ne to pro\ de for the dj p } ( f t | tf pinee ¢ f 
for the tools that he has, and for the stock that he has on 


ems to meto be not an unrensonable requirement hy lk rislat 


practically all of it, I believe, now, or a great deal of it 


ise of advert sing signs, and thines of that kind. 
ceived quite a volume of testimony, to the effect that beea of 
] uing nature of the franchise, t} e factory man was able to 
purcha e of this establishment, and it seems it sometimes woe 
vorite select “nets” ot the Zone manager, WhO WO i| offer h mn 
thousands less than another competent, able, willing buy 
perhaps was a franchise dealer and does pretty well for the sami 
Mr. Gosserr. I don’t know anything about those cases. I know 
dealers bu things they don’t need ana Mak ivestments 
» don't think they should make them. What th SaVS 1S no 
how careless or how unwise the dealer’ Invest ents are, when 
tory terminates a dealership, the factory must provide equitabl 


{ on of the assets. 
Senator Monroney. It would cert 


ainly seem to me that you are 
rreat deal, again, into the bill. You are attempting to read 


FO} Lo 
e bill the value of the franchise, good will and going concert 
Ol which we have received no test Miony, by any ¢ Tit else. We 
talking about the assets of the dealership. If he has lost | fia 
and has been canceled, there is no asset value in the f1 


\Ir. Gosserr. Is that your interpretation of the language ? 

Senator Monroney. | certainly think if he has lost his franchise, 
isn’t any value attendant to that franchise. 

Mr. Gosserr. That is another point. That goes to the purpose of 
tatute. What I am talking about is something else again. Lam 
ing about a dealer terminated for good cause. Suppose he has 
i guilty of fraud or a criminal act. Still, the manufacturer must 
ctuate an equitable liquidation of the assets of the dealership. ‘That 
ot “hobgoblin.” That is the language of the statute. 
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Who passes on that? The term “equitable doesn't apply to t 


| UAL which relates to the cause of the termination. It appl 
to e nature of the | lidiat 


Senator Monroney. Would you say your present contract. is 
ible one fo} aquidat on of dealers 


Mr. Gossrerr. I think it is, and if it isn’t, we want to correct it, a2 


Senator MONRONEY. Isn’t it fair, then. 1f vou feel that you now hay 
n equitable program for hquidation, to expect others in the indust 
TO oO ] to! | 1] dat oO too 4 


} 
Mr. Ge SSETT. | th) } kk oThne do \\ thout exception, and what I do 
- 7 
} 


el il ‘| rade ¢ ‘ommiss on der ide how we run t 


Senator Monroney. But you can change your policies at any t 


{ I lai to! vet togethe CA tvou é 
\M[r. Goss Not under this bill: no, sin 
Senator Monronry. By “present” I mean that at present a cde 
might be in business, and his investment plow-back might be all of 
ear! il Us for 10 years, but if the ehai ee ot liquidation, which tod 
might be good and equitable, might be different next year, he is go 
to wonder just wher inds Ipasatl red old man. 


yne 
Mr. Gossetr. Y¢ 


utalk about hobevoblin, Senator. You haven { p! 


rsas to anv dealer that was term 


duced ai y evidence in these hearing 
] ited ind \ isn’t olven fair treatinent on termination SO far as | 
issets were concerned. There was a man who testified. and we put 
tatement mm, which den onstrated that he received hot only his | : 


nvestment but 9 SHO00 profit. 
Senator Monronry. We have a number of cases—I can’t go back | 


the record at this point Hl d eall t] em to vour attention, out | remem 


everal distinct cases—I don’t remember whether they were Ford 
not where the dealer suffered severe loss in their plant without 
1 1 . ] 1? 1 ee 


yard to value of vooawill, or anything of that kind. The phys 
ssets that were known to @XI1StT, and with a buyer W ling to pay t] 


1 
' 


the right to sell to that buyer while he had to tak 


buver chose ry the zone man, and told, if he wanted to get out of t 
lea on | I Id ne, ind the oth r things he had, he had to take t 


Mr. Gossrt Pe I don’t KHOW of those cases. J certainly von't disp 
vour word. I have read the testimony but I don’t remember th: 


eases. If there were, I stand corrected, but I assume that the Cone 
snot lecislat ne WV ith respect to something that 


is in pretty good shay 
al d I t} ink this situation ] 11) exood shape, and } 


een, as far as our company is concerned, for many years. 
First, we don’t terminate a dealer except in the oreatest extrem] 
ind second, when we do, we help him to get rid of his facilities, and | 


f 
a 


1 


ont know of anybody who would testify here under oath that t 
snot hanne} ed. 
Senator Monronry. But you do feel that orderly liquidation is 


1 1] ° . . 
the interest of good business as a general principle ? 


Mr. Gosserr. That general proposition, I would certainly agr 

wit) ; 
Senator Monroney. And contrary to the orderly relationship of t] 

free, 11 dependent buyer, handhng all makes of different products, t] 


the automobile dealer is in a peculiar relationship with his identifi 





~ 
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d his plant, his tools and his stock, being limited to the one 
r who has the r alt to choose his uccessor in that business. 

Gossetrr. Is it your position, Senator, that every ittomobile 

who 1s termll ited should be qu dated wit , tii ein oft the 
yur # 


itor MONRONI e. 4 don’t thin k many of them would need it. but 


s there are some who would like to Khow there \ revpoat some 


that he W ll be able to utilize Lt one-! ilf m 110 lollar b lding 
is built at the insistence of the factory for \ i the fact 
10 obligation—upon his 90 day ‘termination. 
Gossetr. This statute would require 1t eC ( every e, 
r Monroney. It requires equitable terminati 
d testimony on that that suggests an uncertainty there 
Gosserr. I think some dealers are not entitled to a elp and 
ey would concede it. Many of our dealers would testifv ther 
mstances under which a dealer 1s not entitled to v help. 
tor Monroney. Many of them would like not to | ( 
dnt be required to have it in tl case, If a dealer adenly 
era 4 hey rotet frame hise, he probab Vy Can use that plat Ee B if 
of those two sources in the ave rage town his p 
f the incoming man and without any help from the factory « 
posal of a lease that he has been urged to go into It seems te 
f you are taking a free ride on the dealer’s credit. 
Gosserr. The vast majoritv need Ip and are entitled to hely 
PLN elp, but a statute which requires help be give? ey 


basically unsound. 
wo? VIONRONEY. You WANT 16 tO he at the a retro} ot. 1? 
ed to, whatever good will the factory might have toward the 


, 

(rOSSETT. | mt wsnot what our contract pros ies. 
tor Monroney. That can be changed any time, « 

Gosserr. Yes, it can. You are not going to cover the industry 
this superficial statute. In spite of the fact it is unsound 


deal witha lot of problems. 
" 


tor Monroney. This deals with unfair trade practice and puts 
d cesist order in there and I think it is the best method J Ov 
vith the abuses the automobile ll lustry. 

(rosserr. It provides corrections for some alleged es 

tor Monroney. It obvious a statute won't correct all the 

the automobile, ladies’ r dy \ wear, or any busine : Phese 

erally the subjects on which most of the le ul htrod 

er Members of Coneress were aimed at. These were the t 

e dealers in their questionnaire returns specified, and it 
the feel no, [ think. of the committee that oned the b | a 

were the points ot focus for needs for correction by lee lation 


Gosserr. We are dealing with abuses that are not only in 1 
bile industry but in many others as well, and you picked ou 
itomobile industry. You direct vour legislation at that ndust 


ou direct it at one segment of that industry, without any thoug 


rOVISION being made for the abuse sas they ate corre 
Vay. 


ator Monroney. I think your testimony was that there was vas 


portance of the automobile industry to the Nation’s economy, 1 


we quite agree, and the importance of preserving the deale1 
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ship system, to which we quite agree. The preservation of a healt 
condition of vigorous, but fair competition within this great ind 
try is in the national interest, and that is the purpose of this b 
and that is the purpose of the committee in holding the hearings on 
Mr. Gossett. Iam sure it isthe purpose. The question is whethe: 
accomplishes the purpose. We think it does not, and we point o 
that the public is concerned here in a way that has not been dealt wi 
by the bill atall. 
Senator Mi NRONEY. Do you have any further questions ? 
Senator Payne. No. The only thing I wanted to say is just tl 
statement. Of course it Is pretty gvenerally recognized that t 
covered by this le@islation, at least in m\ mind, were desion f 
eround rules that have been—I will have 


pretty generally undertaken by the manufacturers themsel\ 

. developments that have taken place in recent months. The o1 
in talking to a good many dealers—a good many friends ¢ 
the business, who have some very es ry comme? 

made with regard to some of the changes made by all of the cor 
pane s—pbut the thing that is in their minds very frankly i is:“Weth 
the thing is working out very nicely, but what if we get back into 
dog-eat-dog proposition again, where the manufacturers get into as 
uation of a mad com petitive race in whic h we are going to be p v1 ice 
in the same position we were in the last 2 or 3 ye: ars?” That is wl 
their worry is. 

Mr. Gossett. I don’t blame them. 

senator Payne. You know, there are a lot of your old-time deale1 
Ford, General Motors, all the way through the line—I have frien 
in all seoments of it who have been treme ndously disturbed by tha 
They have spent a lifetime in the business. They have brought t] 
young fellows up. They take pride in the business and the »y just say 
“We cannot go through another one of these periods we have bei 
through. We have got to have something spelled out in the way « 
ground rules that at least will give us our chance and give our interest 
consideration along with those of our manufacturer.” 

Mr. Gossrerr. The question is whether this is the proper legislatio: 

We would think, in the long run, it would be very shortsighted legis 
lation, that it would inject into this indus try a Government reeul: atic 
to which no other isiactte has ever been subjec ted, and would in t! 
long run destroy the real vitality in the industry. We can only dire: 
our remarks at this legislation. 

Senator Monroney. You have directed your remarks not only at 
this legislation, but at every pending bill in the House and the Senat: 
that does anything by law, with the possible exception of maybe som: 
parts of the Bennett bill. 

Mr. Gossett. That is because we think this industry has corrected 
in the past its abuses and its problems, and it will correct them th 
time. We are confident that will happen. 

Senator Monroney. The dealers are a little bit fearful of the re 
turn to all of these things that were so bad—which they have con 
plained about for a number of years, which the State legislatures 
found out about, which the Congress could hear about, but whic! 
could go on without the knowledge of Mr. Ford or Mr. Curtice « 
others. When it was called to their attentions properly, something 
happened. But, we do not know how long Mr. Curtice will be head 


to establish some 
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General Motors; we do not know who the new head might be: we 
not know who will succeed Mr. Ford or anything. Therefore, these 
ers must continue to operate in business, and the new climate we 
e might be subject to change without notice in the change of lead- 
p within the industry. It is for that purpose that I feel t 
ittee is intel ‘ested in st: aking out the outlines of the ovener: il pon 
that you, yourselves, have admitted needed correction and have 
( through your own good oflices to try to correct. 
[r. Gosserr. We think you haven’t staked them out in the right 
. senator, and the cure may be worse than the disease 
far-reaching effects that we would all regret. 
itor Monroney. We appreciate your testimom 
our is growing late for lunch, and we are not on a 
ve migcht be on a 40 hour hearing. We will recess ul ‘ 
etting out of the basement. We are going up to room 
ite Office Building. It is almost directly above thi 
1 floor. , 
Whereupon, at 2:17 p. m., the committee adjourned to reconven¢ 
157, at 3 p. m., the same day.) 


AFTERNOON SESSION 


ator Monroney. The committee will resume its sitting. 
e brief recess we took, we were still hearing the testimony of 
Ford Motor Co., and Mr. Gossett had concluded his testimony. 
ere are two other witnesses of the Ford Motor Co., Mr. Joel 
n, economic and management consultant, and professor of busi- 


economics at the Graduate School of Business of Columbia 
versity. 
Vould you prefer to have him first ? 
Mr. Gosserr. I feel like I were in court. 
ator Monronry. We would like to have you put your witnesses 
n the order that would best serve the orderly de ‘velopment of 
Case. 
r. Gosserr. We would prefer, if agreeable to you, Mr. Chairman, 
it on Mr. Holtsinger, who has to catch a plane back to ‘Tampa. 
ator MonroneEy. We would be very glad to do that. I would 
to know which order you would like to have them presented. 
Mr. Gosserr. May I say that when the matter came up, when the 
; of the bill were made known to us, I asked one of our sales 
ple to—we made some inquiries of our Ford dealer council about 
r interest in the bill and their attitude toward it, and then I asked 
of our salespeople to name some ablest dealers in the United 
tes. One of those names was Mr. Holtsinger. I called him on 
telephone, asked him what his views were with respect to this 
lation. He told me, and I asked him to come here to testify. 
Senator Monroney. We are happy to hear him. 
if you would step forward and state your name and identify your- 
, Mr. Holtsinger, we would be glad to hear from you. 
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STATEMENT OF GEORGE M. HOLTSINGER, FORD DEALER, 
TAMPA, FLA. 


Honrsincer. Thank you, Senator. I appreciate the opp 
of ippearing before this fine committee. 


name is George M. Holtsinger. 


operat! 


fam a Ford dealer at Tam] 
g under the corporate name ot Holtsinger Motor ¢ 
president. I was appointed a Ford dealer on May 
«| Ford products continuously since that tu 
1919, as a salesman selling White trucks. 
in business for myself starting with a fra 
[ then had a franchise selling St 
1 automobiles, prior to my obtaining my Fo 
date ur EF 


~ > ate of your Ford franchise was 192 


1928. Mav 20. 


and 


mey is trying to contribute son 
hat wo ld Improve the present 


automobile business 1s 


TO] ] 
we are Going from here, I 


that anybody else knows at 


er difficult periods in this busine 


WOrK OUr Way Out W thout any help from 
those of us who had the courage to stay \W 
apply ourselves to the task. Many other bu 
t times, too, but so far as I knovy 
eing proposed with respect to the 


me Tor ce 


rough dittieul 


alers, | think that the automob 


problems, too. They have hundreds 


up In plants, and I do not believe that thi 

very much without a strong dealer organiz 

products. They need us just as much as 

«| em because a strong dealer oreanization 1 
i good product, properly priced. 


to distribute then 


Ss just as important 


1 . 
Ve, thneretore, that 


ive mutual am 


the interests of the manufacturers ar 


1 that our problems can be worked out by Sl} 

larmonious joint efforts. In my opinion, legislation 1s 1 

rv. I cannot think of any way that the Federal Trade Co 
h could be helptul to me in the operation of my business. 

No one can det Vv that m takes have been made both by the mani 

facturers and the dealers. I am sure that I have made some stuy 

mistakes, and | Iso sure that some people at Ford Motor Co. ha 


made equally stupid mistakes. Both individually, and as a meml 


il Ford Dealer Council, 1 have told the company whe 
were making mistakes. 


am 


In none of these instan 
l eecled lemslation to correct the situation. 
ator Monroney’s bill and do not believe that it 


Il produce the results desired or intended. For example, I do not 


nk it would prevent bootlegging. In my opinion, you cannot 
a bad dealer into a good dealer. I do not want to have 1 
regulated by legislation designed to prevent some of thi 
thiat | and other deal rs have never engaged in. 


Wwe 


stud ed rel 
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| have never been in the pos ition where I felt that I should expect 
company to take back any of my cars. If the Ford Motor Co. 
i to buy bae k cars from other deale Is under this | ill, [ would not 
t to be asked to take any of them, nor would I want them sold b 
ompany to used car dealers in my territory or directly to my 
Comers. 

() the subject of coercion and intimidation, | do hot hye lieve there 
Vy DO dy COnneC ‘ted wit] 1 ord Motoi Co. who could sel] ie Ol make 
take uny automobiles that I do not want. I want to do a cood 

\ dealer, and I order as Many Cavs as | Chin ik I Cah sell, | run 

isiness as I think a good dealer should, and I have no reason to 

cerned ¢§ ibout any coercion, Intimidation, or “ar of termination. 
| know I'm not the only dealer who feels that vay. 

Motor Co. is the only supplier I have of cars and trucks and 
principal suppher of parts and accessories. I do not want to 
Vihing done that will interfere with their ability LO produce 
l tutomobile at a low price or will cause them to have to raise 
on repair parts. Nor do I want to see any legislation passed 

will make it necessary for Ford Motor Co. to have too long an 

vil between the closing’ out of one model be ae the introduction 
er, In order to clean up stocks of merchandise that they might 
mid LO buy back, | certainly do not want to see them engane in 
ile or resale of vehicles, themselves, to used-car dealers, or any 
on a wholes: ile basis, other than to fr: hised Ford dealers 
that if the Monroney bill were passed it would most 
higher prices for automobiles. Under this | 
turers would be regulated, and I am afraid that the dealers 
sale become re oul: ate “ too. I already have enough Government 
on 1n ny business, and I do not want any more. 
st prefer to take my chances as under the American 
itive free enterprise system. When I got out of World Wat 
ot have enou gh money to buy my C1y Vilian clothes. My business 
. Which is owned entirely by myse lf and mv family, is rated triple 
So I do not want any change. I know that some people speaking 
NADA Say th y favor this legislation. Well, LE S04: Ei : 
hot thought through on this problem. They certainly 
for me, 
ink that in the long run this legislation would do the dea 

I cert: unly hope j it is not passed, 

Monronty. Thank you very much, Mr. Toltsinger. 
er, do you ver have any problems with hootlegoing Fords 
territory ¢ 

[LoLYTSINGER. Well, bootlegging, ves. We have nee problem S 
bootlegging, but they do not compare with the ea iibalism that 
ng on as far as the new-car dealers are concerned now. 

Senator MonroneEy. Of course any bootlegged car must come into 
wW-car market through al franchised hnew-car dealet of that 
ch. 

Hourstncer. That is correct. 

nator Monroney. It is in that direction that this bi 

and make a dealer’s franchise worth something 


-" 


rds, if he is going to have competition on 6 or 7 gravel lot 


o the need for additional dl stribute rs 
and the service that he must maint 
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comes somewhat of a burden to him by meeting the gyp pract 
that go on frequently on the lots. You feel the ethical standards 
bootlegging is not the same as those of the franchise dealer; d 
you ¢ 

Mr. Honirstncrr. Not in every instance. 

Senator Monroney. Do you feel that their finance charge is ab 
the same as those assumed by you? 

Mr. Hoursincer. I think in some cases they are higher, maybe so 
eases lower. I think these cars that the bootleegers vet were sold 
them by dealers, but I do not think it was because they were fo 
to take to oO many auto nobiles from the factor y. I think this is beca 
they elected to sell them and make a quick bue k. 

Senator Monroney. But they elected to sell them, either to mal 
quick buck, or because they hi id more than the »y needed, but the yw 
free to sell them anyplace they wanted to under present law; ¥ 
they not ¢ 

Mr. Hoursincer. Yes. 

Senator Monronery. You said you did not want the factory sell 
to bootleggers or the used-car dealers, or selling in your territ 
directly to your customers. 

Mr. Hourstncer. I want them only to sell to me in my territo 

Senator Monroney. That is right, but under present practice th 
is no law to prevent it. If a dealer wants to dump his stock, the or 
place he has got to do it now is to dump it to some bootlegger, isn’t 

Mr. Hoursincer. Yes, but Senator, I do not think this bill w 
prevent a dealer who elects to do it. I do not think it will prev: 
him from selling to bootleggers. I think as long as he can get + 
$50, $25, or $50 more from a used-car man than he can sell it back 
the factory for, he will take it. 

Senator Monroney. Don’t you think in the absence of any act 
whatsoever, that the Federal Trade Commission’s having a right 
issue a cease and desist order, if he is doing that in large proporti: 
would have a tendency to correct that on the part of these offend 
dealers? 

Mr. Horrstncer. I hope I don’t have to stay in this business kk 
enough to expect them to take care of me. 

Senator Monroney. Well, you have no means now of prevent 
it. Yousay there area lot of offending dealers that do it ? 

Mr. Hoxrsincer. I say the most trouble I am having now is 1 
from bootleggers, but from some of these new car dealers. ‘Th: 
ethics are even lower than the used-car dealers. 

Senator Monroney. Do you think maybe the bootlegging practi 
have caused those kind of practices to creep into the regul: ar franc nse 
dealerships—that if one dealer is advertising $1,500 off list on a ni 
ear, although it may have been driven in from Detroit to Tampa, i 
it going to be pretty natural that the franchised dealer is going ‘ 
have to. meet that competition 4 

Mr. Hotrsincer. Yes, sir. It is going on. We are having to meet 
it now. 

Senator Monroney. Wouldn’t anything that would tend to dimini 
that be a help to the general pattern of the automobile business’ 

Mr. Hoursincer. Yes. I don’t think that would diminish that. 
am quite naive enough, Senator, to believe that Congress is going 





¥ 
+ 
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law to take care of “old George” without penalizing George 
ewrere. 

Senator Monronry. I can see where you might have some fears, if 

had intended to engage in bootlegging, but I don’t think you are 

« to do it, and I don’t see anything in this bill—and you say you 

read it—that would impinge on your freedom of operation in 


Ifonrstncrr. That just represents the difference of opinion be- 
you and me. 
Mownroney. That is right. And it represent 
n between _ and most of the automobile dealers, may 
vour State of Florida along about the first of the 


quite a group—some 50 or 60 of the dealers down the 


very much concerned about his problem of aut mob 
d the factory pressures to take more cars than they 
+] 


of the other thines, and certainly this sentiment 


he northern part and clear down to the 
[lourstncer. Senator, I don’t believe t] 
lly analyzed this bill. 
ONRONEY. Have vou ever heard it 
sure from factories ? 
TSINGER. Sure, th ves, sir. 
for Me NRoNEY. You have received pre 
a LTSINGER. Yes, sir 
‘Monroney. Do you think it reached a 
lation or fear of termination of vour Let 
[LOLTSINGER. ] have never been afraid of tl t. M 
ense enough to be air: aid, ut I hever have been afra cd. 
rr Monroney. It isn’t Imaginary that dealers have been 
unless tney did what the zone and district men said 
have some rather serlous pre yblems 2 Is 


QO?) 


Honrsincer. I presume some of them did, but there has never 


iny fearon my part. I had one to tell me not long ago he didn’t 
I had bought enough automobiles and I told him to guess 
er. “I don’t give adamn what you think. I think I have bought 
oh.” 
nator MonroneEy. How long ago was that ? 
. Hourstncer. It was in February. 
enator Monroney. Did you say that to him last year, too? 
Hlonrstncer. It wasn’t necessary. I didn’t cet ae ears last 
r. I bought some at the end of the season from a dealer. 
Senator Monronry. You did? 
\ir. Honurstncer. Yes, sir. 
Senator Monroney. Other Ford dealers? 
\ir. Hortstnaer. Yes, sir. 
Seantor Monronry. You have never handled any other new cars, 
Chevrolet ? 
Mr. Hourstncer. Not new cars; no. 
Senator Monroney. But you have heard very frequently the com- 


? 


laints of dealers ? 


Mr. Houtsinorr. That is part of the dealer organization, to gripe. 
was like in the Navy. Gripe goes with it. That is part of this 


business, 
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Senator Monroney. You think it is just a griping thing, or are the: 
any grounds for it? 

Mr. Horrstncer. I think it is. It has been pretty good for n 
I made more money than a country boy ought to make, and I thir 


it has been a pretty good business. | would go right back in it agai 
and start over. 





























Senator Monroney. But you are kind of glad to see some of t 
changes that have been made; aren’t you? 

Mr. Horrsincer. Sure, lam glad. Iam glad every time we make 
gain, another 10 yards, or 2 yards. I am thankful for any yardag 


vou can get. 






































Senator Monroney. You are against bootle 

Mr. Horrstncer. Sure, I am. 

senator Monron! y. You think the franchised dealer system is ra 
better than any other system ¢ 

Mr. Honrstncer. Yes, sir. 

Senator Monronry. And it ought to be preserved if it could be 
served / 

Mr. Honrstncer. I will tell you about that. I told Louis Mea 
when he was general sales manager of the Ford Motor Co.. about 
year O1 two ago, I said, “Lou, | am not worried about George.” 

Hesaid,“W] »you worried about 4 

| said, “Ford Mot tor Co.” 


Ay a hesa G. oA hy Wo id Vou be worried : ibou T t} 1e@My p?? 


going 4 


a¢ « 
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I said, “I haven’ cot si, billion worth of plants to keep | bus 








I thn they are eoOlne to have to establish some pretty fundamet 
tal and fair ground rules to keep those plants busy. I think they hai 
cot a tremendous iob. mvself. 


senator \IONRONEY. You think thev micht observe fair oroun 





























rules if the competition doesn’t? Do vou think they will be abl 
to hold to those grou d rules, too ? 
Mr. Honrsineer. [ think any of them that don’t will sure be fadir 














out of the picture. They will head for the barn if they don’t. 
Senator Monronry. That hasn’t been the 











experience in the 





yvear or two. 
Mr. Honrstncrer. Some of tl 





e headed that w ay pretty _. 
Senator Monee Ney. Would you “shite to selling your cars ba 
to the factory before ve 1 dumped them to an unauthorized dealer! 

Mr. Honrstncer. 7] have a good deal of pride in the thing. I doul 
if J would ever sel] them any. 

Senator Monroney. You would like to sell them vourself ? 

Mr. Horrstnerr. Yes. sir. ; 

Senator Monroney. If you couldn’t sell them vourself you are not! 
going to dump them to a bootlegger ; are you? 

Mr. Honrsincer. No: 1am not going to do that. 

Senator Monronry. You have too much respect for your fellov 
dealers: haven't you? 

Mr. Hourstnorr. I never have had to. T sold 4.557 of them last 
year. I didn’t have to sell any of them to a bootlegger. 

Senator Monronry. But vou do know some people who did that? 


Mr. Hourstncer. Sure I knew it. Some of them are too lazv to get 
up and go do it themsel ve 
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Senator Monroney. And, unless you have some kind of law on the 
ject, they are going to continue to do that, won't they 4 

Mir. Hourstncer. I can’t go along with you about the law. I have 
enough (government In my business. | don’t want any 


senator MOoONRONEY. You still think they will « | 


ue to ado 
4 


ardless ¢ 
\fr. HoLTsiNGER. Yes: I think some of them will. 
Senntor MONRONEY. And that will be to the detriment of 
il] other dealers. 
\ir. Honrstncer. Yes: but that goes alone with this bi 
rds of this business. 
nator MoNRONEY. But if the market ever gets tough — 
as if it is going to—I think you mentioned that a while 
‘t there be a tendency for still more dumping and for 1 
f the ethical pattern of automobile distribution 4 
Mir. HOoLtTstncer. | don’t think it can vet much lowe 
nd of helped to straighten it out. If it did. L would 
iarbles and go home now, Senator. 
itor Monroney. We think it 1s one of the No. 1 industries in 
orld. We think what happens in this industry has 


I tl 


more, 


+ 
I 


isiness, 


nore ft 


an etlect 
whole economy of the country. That is why we are concerned 
what happened last year and this vear, 1 the deterioration of 
lling policies that up to this point have given us the best dist1 
of any major product in history. 

Honrstncer. Senator, | think from experience that the top 
in this industry are now awake and know wil 
+] 


ltt IS Golng on. 


k that a lot of the things have gotten into 


9 11s busines that 
op people didn’t really know about. I think they are thoroughly 

it now and I think they will take corrective measures, and 

» the Ford Motor Co. has sbensiits taken correcti 


t 


Monroney. But they admit there is 1 aw u 


! 
ct 
ean exercise authorit CV hy ‘ ones y ofl the dealers no de] 


iberately 
those actions. What other authority do you | ive to preve ent this 
ping you object to, and you presume would cause the factory to 
to dealers in your territory ¢ 
in see nothing in the bill under which the company would be 
raging in wholesale bootlegging or sales to nontrane!] 
disposal of the stock. 
Horrstncer. I don’t believe until we get upstairs that we are 
¢ to have everything just all straightened out, where it is even. 
itor Monronry. You don’t want to be downstairs all the time 


1] seq dealers 


Hourstnacer. I haven’t been there all the time. 

Senator Monroney. You spoke on bootlegging and the sellback. 
vou well satisfied with no set of standards in sae contract ? 

Mr. Horrsrxcer. Senator, as I told you, I have had a contract since 
20, 1928, and I don’t know a provision of that contract. I] have 
r referred to it. 

Senator Monronry. An awful lot of dealers didn’t think they ever 

ay refer to it, and did last year. 

. Houirstncer. Well, if they ever get where they want to part 
mpany with me, they won’t have much trouble getting rid of me, 
Senator Monronry. What is your investment down there in plant? 
Mr. Honrstncer. About $214 ‘million. 
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Senator Monronery. There is a 90-day termination clause in t 
contract, without reference to any set of standards for which the ec 
tract could be terminated—other than the factory’s willingness a: 
good will to give you a fair deal. 

Mr. Horrsincer. I believe I could take care of myself all right. 

nator Monronry. You mean with the factory or with oth 
contracts ¢ 

Mr. Hoxrstncer. I don’t want to make any threats, but I belie, 

can f sth ‘are of myself all right. 

Senator Monroney. You feel there is no reason to include, even 

, the need for an orderly liquidation in case of your ter 


SINGER. No, I don’t. | really don’t. I have never know 
iting al dealer right, and | have seen a few dealers Ci 
a few more that, if I was running it, I would ear 
RONEY. A lot of dealers tell me people they should « 
ictories don’t seem to cancel them, because they are call 
Do you have stim) lator de; alers down there? 
stncer. Well, some of them act like they are stimulato 
but I try to stimulate them a little, too. 
MONRONEY. ; the factory ever urged you to engage 
nd and things? 
suceestion or two, but I h 
) un that end of the busine 
} automobiles and let me ll them. 
tor ion wey. I think that is what most of the dealers w 
ore than anything else—the business of running their own busine 
Mr. Hourstincer. Strange to say, they have always done that. Th 


Up until this ch ingve of climate, a lot of the: 
. the stories they tell us, were pretty much und 
eral direction of the zone or district man: iger—as to locatior 
places, and their types of activities and merchandising 
methods, and many things like that. 

Mr II LYSINGER. I have been all the w: ay oe there and I have 
had a lot of suggestions I didn’t take and I believe any dealer t] 
is smaekie trying to do a job could have acted the same way. I don’ 
think Iam the exception at all. I think any dealer that has gone alo 
and worked hard. stood on his own two feet, got along pretty we 

Senator Monronrey. Were they able to stand up against may! 
taking more cars than they want? 

Mr. Horrstncer. Yes, sir. I believe any dealer that was honestly) 
doing a job could do it. I know I have stood up against it. 

Senator Monroney. You have been there a long time, since 1928 
If you had sold that many cars last year, you are sure worth a lot 
to the Ford Motor Co. You have come pretty close to being in the 
high-ranking volume dealers of the country, haven’t you ? 

Mr. Hortsincer. I didn’t start that way. 

Senator Monroney. Florida didn’t start that way, either. It has 
gotten to bea pretty big place now. 

Mr. Hourstncer. I never have had any trouble speaking my mind 
to them. I don’t know whether you ever heard of Mr. Charlie Soren- 
son or not, but I will tell you that people that spoke of him spoke under 
their breath, and I told him once I was further in the Ford business 
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he was, that I had every nickel in the world I had 
ob. J have still Fol miy contract. 
itor Monroney. Do you know of any other dealers that did 


HoLTsINGER. I don’t know. If they had told him that and 
ite they probably could. 
itor MoNRONEY. They probably didn’t have the 
ther. That would have some bearing on it. 
Horursincer. I am not my brother’: 
ned. 
itor Monroney. In addition to bootlegging, do you feel that 
no need of legislation in the field of intimidation 2 
Hfoursincer. Honestly, I do not. 
itor MoNRONEY. You think the dealer himself can poli © that, 
th the factory change of climate? 
Hlotrsincer. Yes, sir. I think most assuredly too many auto- 
were built last year, but | don’t hold It against Ford Motor 
‘ause I think any number they hadn’t built, GM would have 
for them. 
s you want to limit production, T d 


sale record vou 


1 
! 


keeper, “us far as that is 


} 


1 
| 
I 


‘ n't see how you can cor 
and I don’t believe in that, even though it might make it 
‘asy for us. 

tor Monroney. Overproduction is bad for the whole industry. 
IloLrTsincer. Yes. 

tor Monronry. Would the fact that the factory might be 
to get some few thousand ears kicked back on them. if the 


became overstocked—would that have a tendency at all to 


e factories to be any more careful in their scheduling of 
; 4, 
Jan < 


Iforrstncer. I can’t answer for the 


kind of law enacted, I think they would have to se 


factories. I thi 
ce of every automobile to take care of any | 

use I think 1f they took then 

a loss to the m because ] woul 
ome. Asa matter of fact, I woul 
tr Monroney. They don’t c 

over the dealer: ‘have vot a 

ort every month. Mr. Gossett 

ind they are in better position than y 
ry of the country is, aren't they ? 
Hloursincer. I think there are a lot of 


og pretty easy, if they had somebody 
tor Monroney. Even if they had to 


Hontstncer. Yes. I think they might. 
itor Monronery. They can do it now, can’t they, by selling 
ibove their delivered costs, in many cases ¢ 
lr. Hourstncer. In many cases, yes. 
nator Monroney. And they do it a lot? 
Mr. Horrstncer. They do it a lot. I don’t think they would stop 
at all. 
Senator Monroney. It would certainly give them an outlet that 
ld protect the other franchised dealers, though, wouldn’t it? They 
1] 


id have no other thing to do. 


( 
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Mr. Honrstncer. I don’t think these fellows are looking for 
excuse, think they would do it on spur e, 

Senator Monronry. You think, then, that it is just a natural 
of the da ie industry, and Sere can be done to correct it / 
Mr. Hourstncer. Senator, this bootl ‘ging started after the 
when there was a shortage and dealers that could get—dealers 
could get a lot of automobiles could sell them for list price, wit] 
sales expense In that channel, and there has been a natural evolut 

i} ce that time. 
the oTay market operation. 
he could make some money on, 
he sold them. 
Mir. Honrstncer ‘ae had many offers on that, but the first 
wot tO saa mein the ve, and said he had ad penny. 
| Mo ney. It has eravitated from that to where it 
d system of distribution. The Detroit de 
into a wholesale auction lot in New Jersey, 
d drift down into Florida and ee ce 
. There are some pretty cood ones in Det1 


have some down in Florida? 


; ng ever done by the zone manag 
! tly believe that the Ford Motor Co 
tamp out bootlegging. I do. TI think 
I don’t think they have accomplish 
il], unless they could cancel a dealer wit 
rin court. , 
ted in court 
m : atic Attorney General, a1 
ave ever known the Republicans to pay 
atte on 1 whata Democratic Attorney General said. 
Mr. Honrstncer. I have seen them Want very much to can 
ler fact, I have been in on it. When I sta 
vas five of us. Business vot bad and 
one of them so I bet I attended 5O meet 
} the | ot he r dealers al d the factory representative to get one 
» to be canceled or kicked out. None of us would. We | 
doge at doe. is am here. 

senator Sey RONEY. You are on the Ford Council, I believe, 
you not’ 

, Mr. Horrstncer. I have been on it several times, national chain 
twice. 

Senator Monroney. Of the National Ford Dealers Council? 

Mr. Hourstncer. Yes, sir. 

Senator Monroney. That goes back a good many years, does 
not / 

Mr. Heurstncer. The first council T ever attended was in 1938 
wasn't termed “national council.” Mr. Ilenry Ford called nine of 
into Detroit for a meeting. 

Senator Monronry. Would you say vour views expressed in 
statement are the views of most of the Ford dealers that you kno 
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Mr. HOLTSINGER. I wouldn't gO SO far as to speak for the majority 

f the Ford dealers. I haven't asked them. 

Senator Monronery. Those that you know. You are sitting on that 

nine. 

Mr. Hourstncer. I think for intelligent dealers to analyze that bill. 

ink I speak for them. 

Senator MoONRONEY. You Say “intelligent dealers.’ 

Mr. Hoirsrncer. Well, with just horsesense, that is all. 

Senator Monroney. And you feel that your statement is representa- 
then, of most of the Ford dealers of the country? 

\ir. Hourstncer. Who are seriously in this business and want to 
In 103 yes. 


ator MONRONEY. Do you have any questions ? 

itor Pay NE. | would like to ask, do you have Wy al 
to Maine? 

Hourstncer. [ think one of my great uncles came « 

train, into east ‘Tennessee. fam from east Te) 
itor Payne. Some of your answers to some of the 
led an awful lot like some of the folks I know back 
ed it. 

tor Monroney. Do you have any questions? 

BusBy. No questions. 

tor Monronry. Thank you very much for « 

ive no other questions ¢ ; 

tor Payne. No, sir. 


tor Monronrey. We appreciate 


» vou have your w itness, Mr. Gossett ? 

\ir. Gosserr. Yes, sir. 

\fir. Chairman, before I introduce Mr. Dean, may I just put in for 
ord a stutement bv another dealer ? It is largely confirmatory. 
une is A, Harold Hopkins. He won’t read it in the record. 
itor Monroney. If vou will identify him? Is he a mei iber 
Ford Dealers Council ? 

(FOSSETT. Ile is not a member of the Ford Dealers Council. 
ere in the room. 

Hopkins. I am not a member of the Ford Dealers Council. 
autor Monronry. Where are you located ¢ 

ir. Ifopkrns. In Glenside, a suburb north of Philadelphia. 

\Ir. Gosserr. For the record, may it be shown that Mr. Holtsinger is 

now a member of the Ford Dealers Council. 

ator Monroney. A former past president, three times, of the 

nal Dealers Council: is that correct ? 

. Gossetr. Yes. 

Senator Monronery. The statement will be received in the record. 

lhe statement referred to is as follows:) 


\l, 


STATEMENT OF A. HAROLD HopkKINsS, Forp DEALER, GLENSIDE, PA. 


My name is A. Harold Hopkins. I am half owner of a small Ford dealership 
ed in Glenside, Pa., a suburb of Philadelphia. I have been in the automobile 
ness for approximately 38 years, 36 of them as an employee, and finally as 
s manager, of the Foss-Hughes Co. This company was Philadelphia’s oldest 
mobile dealership, and one of the largest dealerships in the East. The Foss- 
hes Co. had been appointed a Ford dealer in 1932, and was managed largely 
John H. Fassitt. After Mr. Fassitt decided to retire and sell his interest in 
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the Foss-Hughes Co., another former employee of the company, Willian 
Gimbel, and I formed the present corporation which we now operate as a | 
dealership in Glenside. 

When I read the Monroney bill in literature mailed to me by the Nati: 
Automobile Dealers Association, of which I am a member, and learned 
hearings were to be held on it, I consulted Mr. Fassitt, and we discussed 
bill and its implications. As a result of this discussion, I communicated w 
Ford Motor Co. and told them that I was strongly opposed to the legislation 
that I wanted to make my views known to the committee. They advised me t 
they would see whether they could arrange for me to be heard, and I asked t 
to do this for me. Before giving my views on the Monroney bill, I would lik: 
explain why I do not think any legislation is necessary in our business. I bel 
that the factories need good, strong dealer organizations as much as we n 
the factories. Therefore, I do not believe that they would do anything t 
would hurt the dealers over the long run or make it difficult for them to get 
new dealers. This has been my experience over the years. 

In my opinion, the form of sales agreement between the automobile m 
facturers and their dealers is of little, if any, importance in the conduct 
relationships between them. During the many years that my former empl 
the Foss-Hughes Co., was in business it signed sales agreements with m 
manufacturers, and in all of the years that I was with them, there was ] 
tically no occasion to refer to the agreement. This also has been true sin 
have been half owner of my present Ford dealership. I believe that this is t 
on the part of most other dealers. If the form of agreement proves to 
unfair and needs to be changed, I believe that it will be changed by the fact 
in their own self-interest, without the need for legislation. 

As I read the Monroney bill, it would make it an unfair trade practice for 
automobile manufacturer to try to push merchandise on a dealer thr 
coercion, intimidation, or discrimination I do not believe that any legislat 
on this subject is necessary either. It has been my experience that the s; 
plans of my former employer, and the sales plans of my present dealers 
have not always been just what the factory recommends. Sometimes we 
mate our needs higher than those suggested by the factory, and sometimes t 

But ave always been able to work these differences out 
We have never had any reason to feel that wi 
handise that we sincerely did not believe that 
Right here, I would like to say that I w 
of having the Federal Trade Commission 
ide practice whenever I try to persuade ar 
jobs and, if they don’t, ask them to make a 


Monroney bill would require a de al Yr To offer 
before selling it to a bootlegger, and w 
offered by dealers I do not t 

egging in the first 
if the factories to tak 

sts which would make necessary higher 
‘ars are difficult enough to sell without 

n and uncertainty that this bill would pr 
the factories would do with the cars that 
rho fell down on their j bs? I am sure that 

hey would have to get rid of them as best 

s the market and hurt franchised dealers 
) ) I of the bill would be fair to the dealers 
ordered carefully a lid a good job of selling their cars. Under this 
dealer 10 re careless in their ordering would not bear any real risk 
the resul of their carelessness and failure to sell would fall on the de 

who were doing a good job 

The third section of the bill, relating to warranty and service work, seen 
me to put the Federal Trade Commission right in the middle of the bu 
of every dealership. So far as I am concerned, the factories have worked 
fair warranty and service programs, and I have no reason to believe that 
will not continue to do so. 

I am just afraid that once the Federal Trade Commission, or any other ( 
ernment agency, gets into the picture they will end up regulating more and n 
parts of our business. 

The fourth section of the bill requires the manufacturers to set up detailed 
standards of performance for dealers and would permit the Federal Trade ‘ 
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n to pass on whether the dealers have met these standards. I do not want 
ve to operate under a rigid set of conditions, nor do I think most of the deal- 
iid like that kind of a contract. Neither do I see how the factories could 
letailed standards that would be fair to all of the thousands of dealers at 
I think that there has to be a lot of flexibility in the factory-dealer re- 
ind the kind of performance that is reasonable to expect, both on the part 
factories and the dealers. I would not want to have to meet any specified 
rd 2 or 6 months from now, and I do not believe that either the factories or 
lers can foresee conditions that far in advance. 
d dealers know when they are performing satisfactorily, and poor dealers 
when they have fallen below the kind of performance the factory has a right 
pect. Wedo not need any detailed contract to tell us this. 
ist be plain to this committee that any standard set up for my dealership 
ot necessarily apply to any other Ford dealership in my territory, or 
here. 
inuing on this subject of dealer contracts, I have worked under the form 
rd contract since 1982. When I left Foss-Hughes 2 years ago, competition 
returned to the automobile business for the first time since World War II. 
w that I was not in for an easy time, and I was completely familiar with the 
of the Ford sales agreement. I had been through depressions and wars 
s business, and never had any need to be concerned about the sales agree- 
t, or the dealership being terminated. I signed the present form of Ford 
ent without fear, and I do not believe that there is any need for legis- 
¢ on the kind of agreement that I operate under with my factory. 
dealers had an easy time for about 8 years after the war. Almost any 
could sell cars and make money. Now that competition has come back in 
business, some dealers seem to want the Government to put a prop under our 
ess and legislate a profit into it. In my 38 years of experience this has never 
necessary, and I would hate to see it now because ultimately Government 
lation of our business could only hurt us dealers and the public in the 
run 
re preparing this statement I read in the June 11 issue of Time magazine 
rticle beginning on page 38 entitled “A Home Is Not a Castle.” One of the 
ns why this legislation frightens me is because it seems to me there is a 
» parallel between the experience of farmers in England under their Agricul- 
Act of 1947 and the experience we dealers might have under the type of 
ation before this committee. The farmers in England thought they were 
themselves when they set up the AIC because they thought it would 
utain their prices and give them an easy way of life. But, if what that article 
s true, they have given up their liberty and freedom for “the price of a bag 
s.” I hope that all automobile dealers think about this before they 
de that they want Congress to put the Federal Trade Commission into the 
mobile business, 
Mr. Gossetr. May I introduce Mr. Joel Dean? 
Senator Monronry. Mr. Dean, you may be seated and proceed in 
rown way. Wehaveacopy of your statement. If you wish, you 
y go through that before we will interrogate you. 


STATEMENT OF JOEL DEAN, PRESIDENT, JOEL DEAN ASSOCIATES, 
INC., ACCOMPANIED BY WENDEL SMITH, SENIOR ASSOCIATE, 
JOEL DEAN ASSOCIATES, INC. 


Mr. Dean. My I introduce my associate, Wendel Smith, who is 

ide me. 

Senator Monroney. Will you identify him? Would you identify 

s business ? 

Mr. Dean. Mr. Wendel Smith, who is senior associate of Joel Dean 
(ssociates. 

My name is Joel Dean 

Senator Monroney. Joel Dean Associates, is that an economic and 
management consultant, and do you serve on a fee basis for consulta- 
tion with various industries and various businesses ? 
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Mr. Dean. That is correct, sir. 

Senator Monroney. And at this point you are serving on such 
basis with the Ford Motor Co.: is that correct ? 

Mr. Dean. That is correct, si 

Senator Monroney. Professional adviser or economist to the Ford 
Motor Co. ¢ 

Mr. Dean. Yes, sit 

Senator Monroney. How long have you been SO employed? 

Mr. Gosserr. Not on a regular basis. 

Mr. Dean. I was engaged for this appearance by the Ford Motor C 

Senator Monroney. For this appearance here ? 

Mr. Dean. Yes, sir. 

Senator Monronrey. You may proceed. 

Mr. Dean. My name is Joel Dean. I am president of Joel Dean 
Associates, Inc., economic and management consultant, and professo1 
of Columbia University. I am a director of General Precision Equip 

ment Corp., of American Hard Rubber Co., which makes automobil 
battery cases and separators, and of Technograph Printed Electronics, 
Inc., and a trustee of the Bureau of University Travel. 

I appreciate this opportunity to appear here, at the request of th 
Ford Motor Co., in an effort to help the committee foresee the economi 
consequences of ‘this bill upon automobile consumers, workers, deale T'S 
and manufacturers. We all recognize the difficulty of foreseeing the 
consequences of legislation in such a complex matter Nevertheless, 
one of the purposes of these hearings is to antic ipate the probabl 
ettects as best we can. 

Though we shall talk about the prov isions of the Monrone Vy bill in 
dividually, they interact in such a way that it is difficult to separat: 
them cle any. The overall effect. of the legislation may well be to 

change the character of automobile distribution, and my purpose here 
is to state briefly my views as to what these changes are likely to be 

The dominant characteristics of new car retailing at present are 
these: 

i. New cars are sold through a limited number of authorized deal 
erships. These are S( » located as to give each dealer il limited tern) 
torial monopoly of his make of car. It is this “locational monopoly’ 
which gives much of the value to the franchise. 

2. Car dealers generally are specialists. They largely confine them 
selves to selling cars and accessories, and generally do not spread out 
over other lines ot merchandise. 

3. Dealers combine the retail selling of cars with servicing and gen 
erally with the resale of used cars. 

As a result of these and other factors, most automobile dealerships 
are substantial enterprises. 

The reason for this structure of retailing is that the manufacture: 
ias felt that new cars are best sold and serviced through re putable and 

established firms specializing in his vehicles. Providing service and 
sales in the same establishment has been thought to m: ake 1 the car more 
acceptable to the consumer and to create opportunities for repeat 
sales. It also has the effect of cushioning the shock of fluctuations in 
new car sales by providing the dealer with a continuing revenue from 
car servicing and from used car sales. 

The provisions of the Monroney bill (S. 3946), taken together, 
would, in my opinion, produce significant changes in the operation and 
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ture of our automobile distribution system. The most important 
ese in the short run are: 
he legisl: ition woul | te nd to stre nother n the “locational monop 
of the dealer by taking away much of the ak stimulus to com- 
with other de alers, 
The result of lessened competition would be hi realized 
margins for the dealer and generally higher ces for the 
mer. , 
Iligher consumer prices would result in a lower volume of auto- 
e sales and of employment. 
Lhere would be an inere ase in th e cost ot automobile distribution, 
a result of uncertainty, deeper Government participation in 
y-to cil ay conduct of the business, and 1 tigation. 
se short run effects woulk | eve ntually impel automobile Mahu- 
rers. 1 believe, to search for other and more eflicient ways to mar- 
elr cars competitive ly. These might include 
lncreasing the number of retail car dealers and stripping them of 
of their functions with a resulting narrower retail profit margin 
lecline in the value of the dealer franchise. 
Separation of the retail functions of sales and service. 
Entry of the manufacturers directly into retail selling, servicing, 


he number of dealers were increased and their functions cut 
, there would probably be greater instability in the dealer popu 

in the long run. If dealers were more numerous, less protected 
raphically, and with fewer sources of continuing revenue, in- 
lual dealers would be less substantial than at present and their 
ber would be more responsive to fluctuations in the demand for 
cars. It would be easier both to get into the business and to get 


we can turn to an examination of the effects of the individual 
sions of the bill. 
ANTIFORCING 


Subsection 1 of the bill would make it an unfair method of competi- 
and an unfair act or practice in commerce : 

For any manufacturer of motor vehicles to induce by means of coercion, 
ation, or discrimination any of its dealers to order or accept for delivery 
roduct of any kind. 

(he existence of a statute phrased in these terms would seriously 
bit a responsible manufacturer from normal and desirable selling 
rts. It 1s hard to know where salesmanship stops and coercion 

s, and it should be dangerous for the manufacturer’s representa 
to be wrong about this. 

lhe general effect of this provision would therefore be to strengthen 
role of the dealer as the sole judge of the number of Cars of his 
d that are to be made available to customers in his territory. The 

ifacturer’s judgment as to how many cars could be sold in that 
tory would carry no weight except insof: ir as the dealer were dis- 
ed to take the advice. The manufacturer’s influence would be re 
ed, no matter how carefully his opinion of market potential had 

i arrived at on the basis of studies of income, population, past sales, 
{ the like. 

The effect of strengthening the dealer’s role in this w ay would be 

‘ompetition, highe ‘r prices, and fewer cars sold. 
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Selective territorial distribution of dealers has been viewed as ne 
sary for effective marketing of automobiles. This structure of 
tribution contains the potentiality of substantial locational mono) 
for individual dealers. The result frequently is a desire, now sel: 
ealized, to hold selling etfort down to comfortable and relaxed | 
by having volume goals that will result in what dealers have « 

cterized as “reasonable” and “legitimate” net profits per car. 
successful, this limitation on the number of cars sold in his terri 
would not only enhance his margins, but also ease his life. 

The manufacturer often seeks a larger volume of sales for the t 
tor) ‘than the dealer m: Ly consider it in his interests to achieve. 
removing the sales push of the manufacturers, this bill would mal 
easier for the dealer to reap, the full benefits of his “loeatir 
mo nopoly.” This result has been largely frustrated by actions 
manufacturers to intensify dealers’ competitive activities. Now 
propos ed that & ongress remove the influe nce that has Cc urbed the 
ercise of the dealers’ market power. The provisions of this bill w« 
make it easier for competing dealers in a single market area to act 
their collective interest to lessen competitive pressure. Also it wo 
make it more feasible for neighboring dealers of the same make of 
to lessen the intensity of their borderline rivalry. 

Some of the specific effects of subsection 1, taken together 
other provisions of the bill, would be, as I see it, these : 

1. Inthe short run, it would tend to increase the degree of locati: 
monopoly of franchised dealerships in two ways: First, by relies 
pressure of manufacturers’ efforts to expand sales, and second, 
making more feasible local collusion among dealers to lessen 
ntensity of their competition. 

29. In the long run, automobile manufacturers would be led 
crease the number of dealers in areas where it became apparent t! 
the existing dealers were attempting to exploit their locational mor 
olies by selling fewer cars or charging higher prices. 

Automobile ciel acturers also might eventually enter into t 
retail distribution an Mi / r servicing of cars themselves. One of 1 
principal objec tives of se ia ‘tive geographical franchises is to hav 
stable organization of dealerships, each of which is large enoug! 
provide a full line of services and carry an adequate stock of re} 
parts 

If, as a result of this bill, the cost and grief of doing this throug 
independent dealers mounted high enough, it could well become n 
efficient for the manufacturers to perform some or all of these retai| 
services directly. This might take several forms and have vari 
consequences : , . 

(a) One way out for manufacturers would be to provide rep 
facilities themselves, stripping the functions of the dealer to consig 
ment selling of ve hicle sand some accessories. Under such an arran 
ment, the number of dealers probably would be considerably expand 
and their territories would be correspondingly whittled down. 

(6) The margins of these sales dealers, whose functions had bee! 
stripped down, might be more stable but would be on a lower level 
because of fewer functions and more dealers. 

(c) Service centers maintained by the manufacturers might change 
the whole character of sales dealerships. Some stripped down sales 
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el's muieht well handle competing makes and 
mn might result. 
ihe probable effect upon the consumer vould. in the short 
y raise the net price ; that is, after trade-ins and other allowances. 
er prices to the consumer, p! 
verall level ot effective demand for new motor vehicl 
el of manufacturing activity. 
\nother direct effect of higher prices of new enrs woul 


4} | l 
us lowe r sates ellorts, would reduee 
} 1 


the used Cars and incrense somewhat the out ivs tor repairs al d 
r parts. Indirect effects would spread over the econ omy in re 
cl overall outlay s for automotive transport won and prest 1h) bly 
ised outlays for alternate products, 
\s an economist Ww ith some experience In admn tration 
legislation it seems to me that this pro\ on, as 
Ss likely to create a great deal of | tivation and Tos 


ronment in automobile distribution. 


AN TIBOOTLEGGING 


Subsection 2 of the bill would make it 


n° 


For a dealer knowingly to sell other than to anot i 
a new motor vehicle for resale as a new motor vehicle in competition 
other dealers of such manufacturer without first affording such manufac 
n opportunity to repurchase such motor vehicle at the price paid therefor, 
r such manufacturer to refuse to repurchase such motor vehi 
inder a plan adopted by such manufacturer which is equitable t 
nsistent with the financial resources of such manufacturer. 
provision would have several probable consequences : 
would convert automobile retailing to consignment 
the manufacturer would have to buy back cars at the 
ioht force the : hj] anifactires ove tor 
t might toree the automobiie manutacturer to move tow 
retail distribution which is consistent with cons 
a large number of dealers with little, i 
on. and possibly also with little o1 


ithe bill were etfective in prevent ne hoot le vs 
it would I) ive severnl COlsequelh e 
it the cnuses of bootle 


cre ho 


of boot levoll rare these: 
Some dealer's etforts to make the 
ntaining a large unit profit margin, 
sell him with new ears in his territory. 
Kiforts of the manufacturer t 
lealer. 
The desire of the enereetic dealer fo. pli 
le want. 
geographical structure of del 
ded economie incentives for transshipment. 
Perritorial maldistribution of supply relative to demand, which 
ten unavoidable. 
OKING at each of these « auses, we nueht consider t 


The fo. hel 


1 


ne etlects ot the 
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Whenever bootleg cars flow into a profit-opportunity vacuun 
created by a dealer’s attempts to hold margins too high and maint 
the 4 e structure in his territory—the antibootlegging provision 
the bill, to the extent that it is effective, prevents “this competiti 
erosion, would result in higher dealer margins and higher prices to 1 
consumer. When bootlegging occurs for this reason, the villain is } 
the dealer who provides the cars, or the unfranchised dealer who si 
them. It is the franchised deine la tries to exploit his locatio: 
monopoly in this way. Wherever the bill curbed the aggressi 
dealers’ efforts to get plus-business outside his normal tri ading : area, 
would reinforce these foregoing effects. The consignment-selli) 
feature of this provision, by curbing manufacturers’ sales pushi) 
would further buttress “locational monopoly.” Thus, the combi 
effect would be to raise car prices and restrict the scope of competiti: 

To the extent that, bootlegging stemmed from the old geograp!] 
structure of delivery charges which did not reflect transport costs, | 
vention of bootlegging by law is not needed because it will no lon: 
occur for this reason. 

To the extent that ee from failure of distribution 
adapt to dynamic shifts in demand, the bill would remove a means 
adaptation which has been needed in the past. 

Misallocation of cars is clearly against the manufacturer’s interes 
Hence, it must be implied that ae manufacturer tries continually 
forecast the geographical distribution of demand and is not complet: 
successful in doing so. 

Bootlegging is an inefficient way of achieving the geographical a 
cation that consumers demand, but it may be a needed remedy for 
perfect forecasting. 

1. A different kind of effect would flow from the manufacturer’ 
need to dispose of the cars he would have to buy back from the deale: 
He would have several choices. First, he might try to sell them to 
other dealers. In this event, he might be charged with coercion or, 
he cut the price, with discrimination. Second, he might try to ; 
them to used car dealers. 

Then the cars would reappear in competition with authorized de 
ers, as they do now when they are bootlegged. Third, he might s 
them to individual consumers, perhaps at a cut price. Then he wo 
be in competition with his dealers which would create ill will : 
might lead to charges of discrimination. 


WARRANTIES AND SERVICE 


Subsection 3 would make it an unfair method of competition : 

For any manufacturer of motor vehicles to hold out or require that warrant 
will be fulfilled and services rendered by all of its dealers, without effectuating 
a reasonable system of compensating all of its dealers, for maintaining the pr 
sonnel and facilities required to fulfill such warrants and render such servi 

The main effects of this provision, if it means what it seems to say, 
would probably be: 

1. Each dealer would have to be compensated for maintaining ti 
personnel and facilities required to perform all service. The ef 
would be to tailor the service compensation to the costs incurred 
the individual dealer. These costs would differ greatly among dealers 
and a cost-plus method of compensation would tend to make these costs 
higher by diluting incentives for efficiency. 


t 
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Tailoring compensation to the different costs of individual de: 
; an place a great administrative burden upon the Federal Tr: wile 
ynmission and would in fact inject the Commission into the middle 
the management of a dealership. The problems of allocation and 
tracing cost to particular units of service and models of cars would 
nsoluble, except by arbitrary and contestable solutions. 
. Singling out this individual component of the package of over- 
dealer functions for separate compensation would be ineffective 
ess all other parts were similarly controlled. It would be possible 
lefeat the warranty provision, for example, by increasing the fac- 
y prices of cars. The warranty provision is the first step toward 
e impossible goal of making every element of the dealer’s activity 
ially profitable. 
DEALER TERMINATION 


Subsection 4 would make it an unfair method of competition : 
For any manufacturer of motor vehicles, without the consent of the dealer 
rned, to cancel the privilege or right of any of its dealers to sell the products 
h manufacturer, unless— 
(A) the contract, agreement, or arrangement governing the dealership 
contains mutually agreed upon standards by reference to which the duties 
nd obligations of the dealer under such contract, agreement, or arrange- 
ient may be determined; and 
(B) the dealer has failed to perform in a reasonable manner one or 
more of such duties and obligations. 
Chis prov ision would probably have the following consequences: 
The dealer’s contract would have to set forth explicitly all the 
nections and duties of the dealer under a set of future conditions 
ch can only be inexactly foreseen. 
Establishment of detailed standards of performance which would 
——_ “nonerbitrary” would be very hard since each dealer will 
a different set of economic circumstances. 
Administrative and judicial determination of whether the dealer 
d failed to perform in a reasonable manner would be an intricate task 
iking for much controversy and litigation. 
Though manufacturers acting individually and on their own best 
dgment have to make decisions as to whether a dealer should con- 
ue, it is one thing to exercise judgment privately and quite another 
upport that judgment in litigation. 
he manufacturer now has a big incentive to exercise this judg- 
fairly and to keep dealers as long as they are performing satis- 
ctorily— 
(a2) because of the cost of growing a new dealer: 
(6) because of the personal ties which make for a continued 
pattern of patronage froma given dealer; and 
(c) because of competition among manufacturers to get good 
dealers and the shiftability of dealers among suppliers. 


COMPENSATION FOR TERMINATION 


Subsection 5 would make it an unfair method of competition : 


9) For any manufacturer of motor vehicles to cancel, terminate, or fail 
) renew the privilege or right of any dealer to sell the products of such manu- 

turer without agreeing to effectuate an equitable liquidation of the assets of 
e dealership. 
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It seems to me that determining the amount of equitable liquidati: 
that would be required under this provision would raise some ve1 
tough problems. If the courts eventually decide that goodwill wi 
included as an asset, the dealer would have to be paid the prese 
worth of his future earnings had the franchise been pepe ys 
will always be diffic ult to determine what those earnings would | 
been a espec lt ally so under the e yes of the FTC. And determinit 
whether they should be attributed to the dealer or to the manufactur 
would raise dee my 

Conceivably, the dealer would be compe ] isated for all ot his Pp: 
investment, even though some of it may have no present market 
value. Under this interpretation, the dealer would be in a positio 
to make stupid or irresponsible investments with the knowledge that 
he would be fully compensated for them. To prevent this, manufay 
turers would have to exercise continuing control over dealer invest 
ments, which both parties would find undesirable. 


CONCLUSIONS 


In conclusion, it seems to me this bill raises some broad questio 
which I am sure the committee will want to consider: 

The bill will inject the Federal Trade Commission into the da 
to-day decisions of automobile marketing, and will cause ineflicien 
egg f and litigation. 

The bill runs counter to antimonopoly legislation. It wou 
lesse n competition by removing the sales push of the manufactu 
and by supporting the desires of some dealers for smaller scien 
higher prices. Hence it would injure the consumer and be an obsta 
to economic progress. 

o. If enacted, this bill would set a sweeping precede nt, as both Ser 
tor Monroney and Senator Bennett have pointed out. Other indu 
tries, Secpueyrwees durable goods, have similar marketing problen 
It would be hard to deny dealers of farm equipment, major ap . ce 
and other products the same treatment which this bill gives to aut 
mobile d salers. 

1. The bill is i ly to prove ineffectual in the long run in obtan 
for t he dealers tl] » benefits they seek, The bill would either pr 
to hav e loopholes: Which would in effect nullify it t, or it would 
effective in the short run that manufacturers would in the long 1 
be forced to modify basically the structure of automobile retailing 

Senator Monroney. Thank you very much for your statement, M 
a . 

would like to ask when you started on your retainer for the F 
Motor Co. in this stu ly of the legislation 7 . 

Mr. Dean. Mr, Gossett phoned me late Friday evening, and 1 
would be 10 days ago. 

Senator Monroney. That isthe first study of the automobile mark 

¢ bill—that you recently made, is it? 

Mr. Dean. No, sir. Our firm has worked for the Ford Motor ¢ 
from time to time for over several years, and our firm is also 
working for the Chrysler Co 

Senator Monroney. How many dealers in this 10 days have 
talked with to confirm your often- repeated statements of dealers di 
siring less volume at higher profit per unit—I would like to know 
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his. Apparently, that is the basie 


al basis you have determined t 
return of 


ison for your fear of higher consumers prices and large 
-Trom the factory you seem to feel that a considerable seoment ot 
av utomobile deale rs would be inclined ee and welcome smaller 
ume and at greater increased profit ie ar. 

Mr. Dean. Senator, I have spent my lifeasa manager] ial eeconom 

d I have spent a lot of time as a salesman, some as a sales m thager 

| 1 have had an opportunity and a duty of studying retail products 
a pe riod of many years, and as an 

th the op portunities that come when a locational monopoly arises 

matter are based upon my experience as 


1 ; 
economist, I am also familiag 


nv cone lusions Ihh this 
who has worked close with industry, and who has been 


with marketing Over many years. In ad- 


itl 


( onomist. 
hcant lv concerned 


on 

Senator Monronry. Have you worked for retailers and distributors 

for the manufacturer ? 

Mr. Dean. If I understand your question, my work in marketing 
been primarily exclusively for manufacturers, with the exce ption 
me work we have done for department stores and also for a chain 
permarkets, grocery stores. 


Mo NRONEY. Yes. How many dealers, or what segment of 
consultation with in order 


ator 
ealer organization, have you been in 


to arrive at the conclusion that dealers 


a 
able would welcome 


ller sales at the higher per unit price 

ifacturer or Is that the idea of the dealer ? 
Mir. Dean. I have arrived at that conelusion on three bases: First, 
i many, many years of study of inde pe ndent merchants; secondly, 
disc ussions whic h | have had on this occasion and On two pre 
occasions with executives of the Ford Motor Co.: and third, I 
looked at the trade literature in this period over a pel iod of time. 
Was an article in one of the trade magazines 
rs cettins r better 


{ 


l 


»/ Ts that the idea of the 


‘or example, there 
veek which pointed out the desirability of deal 
nted with one another’s cost figures in an area and 


l 
Lilt 


vet neg an 


diel tanding about the aggreacate volume which would be sold in 


rei. 
or Monroney. How many dealers have you talked to; I mean 
rrive at this assumption that i ilers do not want to sell cars 
they are Interested primarily in reduced volume : 
profit. 
Mir. Dean. I want to make clear that I have not 
s of the Nation. 
itor Monroney. Ilave vou talked to any dealers? That is the 
thing I am trying to ascertain, you know—whether you talked 
vy or not, or whether you have talked to the management of the 
Motor Co. 
Dean. I have talked to two dealers who have been present this 


rend in my work, and I have 
Senator Monroney. Those were the two dealers who testified here 
and gave their statements / 
Dean. That is correct. 
Senator Monroney. Is that correct ? 
Mr. Dean. That is correct; yes, sir. May I say, sir, that I have 
ought about the possibility ot making a dealer poll, and it seemed 
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to me that it was quite unnecessary to reach the conclusions which 
reached. 

Senator Monronry. T might suggest that you had available t] 

olls of the dealers. both dh at ts ghia 1 by us, and we could supply vy 
vith a poll taken by NADA on these subjects. They certainly 

not indicate to us the fact that the dealers are anxious for a restrict: 
market if a oreater profit or greater profit per unit and less volume 

Mr. Dean. Regardless of what people say—and we all try to ¢ 
wood rensons instead of the real reasons for our conduct, | sup post 

. effect of this Ie ojslation will be to remove one of the m: yor in 

which prevents people with locational mon opolies from hay 
mmfortable way of life, selling as many ears as they can withe 
ing their : . . 
\Mionroney. Now, let’s go into that “locational monopol: 
“nomenclature that has come in here. 
! ul re ng to be a reason for a dealer sudde1 

‘-hange his way of life and refuse to se ll the large ‘st number of ¢ 
thereby having the lar gest. possible market ws serv icing and the i arg 
est opportunity for resale of new cars when that car wears out. 

I would like to a vou if that “location mitaopoly” you are co! 
cerned with on the ‘a of a dealer’s having a piece of one count 
compares with the “locational monopoly” that the Ford Motor © 
might have on 10,000 ie lerships throughout the country who are tied 
definitely to one source of supply, one factory policy, and are subject 
to what you so mildly call the “push” of the manufacturer; that, with- 
out this push, dealers don’t want to sell cars, dealers will get lazy, 
dealers will stay on the golf course all day long and be perfectly sat 
fied to reduce their number of sales in the hope of enlarging their 
profit. If the dealer were able to double his profit, net profit, before 
taxes per unit on his car sales for the present time, ibe you know 
what net profit he would earn on his per car 4 

Mr. Dran. I have heard the figure of eight-tenths of 1 percent. 

Senator Monroney. That is the current figure that has been sup- 
plied to us by the NADA survey of current net-profit figures, before 
taxes, on automobile sales in the first quarter, wasn’t it 4 

Mr. Buspy. First quarter 1956. 

Mr. Gossetr. May I ask a question, Senator? Have the bases of 
those figures been examined by the committee? Dothey know whether 
they include salaries and bonuses, and do they know on what basis 
they are taken and how many dealers were involved and whether 
they include all the members of NADA? 

Mr. Bussy. May I answer that? Mr. Gossett, I have gone over 
those bases carefully. I believe that they re present the industry inso- 
far as we could get a representative basis. They vary from Ford’s 
figures, for instance, of 1.7 for the year 1955, which was testified to 
on March 12, by very little. I think they are very close to the figures 
which Ford itself gave. 

Mr. Gosserr. The result is not the same. What do you mean “they 
are very close”? 

Mr. Bussy. On sales. Your peoenes when you were here befo1 ® 
testified that you dealer profits were 1.73 percent on sales and, as 
remember offhand, the NADA figures were very similar. 

Mr. Gosserr. May we look at the underlying figures, because they 
have been in this hearing on that basis, 0.8 percent, and we woul 
like to see how they are made up. 
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\ir. Buspy. I assume NADA would be delighted to give you the 


\Ir. Gosserr. We would be happy if you would get those figures for 


nk that the dealers would like to know if this represents the view- 


We e differ in our opinions on several matters. 
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res. | don’t know. 


itor Monroney. Isn’t it a fact the same base for 1955 brought 


thie NADA fivures very close to the houres supplied by the I rad 
or Co. ¢ 
Buspy. Yes, 
ator Monroney. It is ts » base on which this fieure of eleht 
ot eight 1] ‘st quarter. 
Gossetr. FF) st quarte) nae L9DG 4 
tor Monrongy. Yes. There may be fewer dealers 





(7OSSETT. I don’t know of Hati.¢ heure eit iE 


wr MonroNey. I certainly can testify from p 








ontacting many dealers that they are e) \ Vine an uc] 


4 1 il { t 
ee did last ve 
Gossetr. Everybody is. 
ator \MIonro NEY. "Nhat is riaht. So while thi S ure may be 


t to some challenge, it is not too far of for the relative volun 
being sold for this year, I would presume, but we would 

vy to cure it. If you do not wish to contact NADA, we will be 

y to secure a full explanation of this base, but the simi] wit ty be- 


Hye ir last vear’s figures for L955 and yvours ead usto he ieve that 
isis must be rather similar. 


nator. 
nator Monronrey. We will endeavor to do that, 
till am at a loss to see why the concept which i aS » been so freely 
ressed here: that enjoying a “locational monopoly” for one make 
ir would cause the dealer to lay down and not do the selling job 
he has built his business. If you are defending factory 
h”—that has been characterized as pressure, intimidation, and 
vy other things—as the only means of getting car sales, then I] 
] 
nt of the Ford Motor Co., for whom you are now testifying. 
fr. Dean. I would like to be clear about that. Iam testifying as an 
pendent expert, and as you would readily recognize so far, my 
vs are not precisely the same as those of the Ford Motor Co., and 
are my own views and Ford is not responsible for them, 


enator Monronery. But in this “locational monopoly” by which you 
ibe the authorized dealerships, that is only for that brand of car, 
not? Still, if you enjoy a Ford fr anchise, you are still in com- 
tion with the Chevrolet dealer, you are still in competition with 
Chrysler dealer and the American Motors Co. dealer and the 
“gh Studebaker dealer, are you not ? 

. Dean. The locational monopoly which a franchised dealer has 
result of the selective geographical distribution of, as you point 
single-line dealers. It comes about because of the locational ad- 
ive of nearness and convenience. It also is enhanced by the fact 
Fords are not perfect substitutes for Chevrolets, or vice versa, in 
minds of all people; that the product is differentiated, both 

ically and stylewise, and in the minds of buyers. 

addition, the essence of the loc: ation al monopoly power comes 
from control over the supply in that territory of a commodity 





1422 AUTOMOBILE MARKETING PRACTICES 


for which substitutes are not perfect. Closeness takes the form 
CeOOT! phi ‘al convenience, and the fact that substitutes are not pert 
4 ] 


1 decree of market power to that franchised dealer, and nk 
there are ft restraints upon the utilization of that market poy 
in tl that any normal person who has market power tends 


riyves 


trai ts, that manufacture ls encourage dealers tO sell 1h) 

ears th: ain Many o sf them would normally wish to sell, that new deak 

put in near many franchised to sell gh same car, and t!} 

of collusion which might be possible in ] a single territo 

» bill iS Noy frustrated by the complete 1 Lit ability ot the cl 

a territory to control the supply which will be in that t 
ritory. 

Senator Monroney. You are speaking of the sale of Ford produ 
but ‘he dealer will continue to have, in pite of the so-called low 
tional monopoly on Ford products, Vigorous competition from riy 
dealerships, selling the car in the Same price Cc l: ass whic! 1 has beco) 

he past year the great Detroit pastime, to be first i that pi 
ass, at the threat of liquidation of franchises, and many other things 
Certainly, you wouldn’t say that this bill coul | give the dealer a tick 
to a roe kingel hair, simply because he might have a little more pr 
tection in what you outli ne in your opening paragr aph, “the don 
inant characteristics,” and so forth new cars are sold through a al 
pet number ot : authorized de ale rships. They rare SO loc ated as to o 
ach dealer a limited territorial monopoly of his make of car. TI! 
is the woot aoe monopoly which gives much of the an to t 
franchise. 

That was the original purpose of the franchise. The thing that 
the automobile manufacturers have prided themselves on is havi 
these FOO 1d deale rships, but if these are less than their current 
value in severe bootleg competition—which your statement seems 
endorse—it would seem to me what you are speaking for is a chang 
to a completely nonfranchised system of automobile distribution. 

Mr. Dean. I am not advocating that, but it is my view that if 
bill passes, and if it achieves what it apparently attempts to achieve: 
that is, if it is not ineffectual, that the result will be that man 
fac turers will he impelled to make drastie changes in the nature of 
their distribution system, to increase the number of dealers and 
other things which will wear down the value of that franchise. 

Senator Monronrey. Have you 

Mr. Dean. If I may continue, Senator Monroney, from part of y« 
juestion, Senator Monroney, it was apparent that I had not ma 
clear that the monopoly power we are talking about here, the lo: 
tional advantage of the fi ‘anchised dealer, is not an ironclad pro 
tection of an exclusive teri ‘tory, such as has | een proposed by S¢ 
dealers, with penalties for ¢ eooene lines, nor is it the sort of Mono} 
oly that is forbidden under the Hipage Act. It is a qualified 
monopoly, as you point out, limited in its power by the fact there 
are substitutes for Fords 

Nevertheless, this locational monopoly has value. It does git 
the man market power, and the cnr of that is that franchise 
are scarce and wanted, and as I see it. the effect of this bill will 
to induce and permit dealers to make the most of their locational mo- 
nopolies by raising margins, raising prices to the consumer in w: 








iN 
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h they are now frustrated from domg by the normal competitive 


islons of the market pl: ice, boot legoing being only one of them. 
tor VIONRONEY. But th YY Wire tit] subject to the hot Con Het] 
Ce ot {he rival car that 1S franchised by anothe) factory. are 
ot? I can’t see why there is anything in this bill that will to 
eorer lessen the compelition, evell among 4 ( . ‘ 
because a Ford dealer might eli tob n't 
itistheecha che tic of youn dealersh S, | \ hnown 
il O t Wake ne ( C\ Lea le hecon ZV. ‘ 
’ 1] , 2 (| ] wiv \ ¢ ret ) ( 1} . 
ype Ol tarts vetting le 1)>\ ( ] crt >] Lixé 
1¢ OO)! ie \ l SO] Lit thit Tie me whel Ou vel D \ 
nimto camp 
one of the laws of compet tive free enterprise that that h: 
Would you not agree / 
ir. Dean. It seems to me that this bill would do a number of 
which would make it eusiel for the dealer to o what is natural 


hvone who has a ce rtain ammount of monopoly power, TO rest on 
= y 
the first place it would remove the sales push of the manufac- 
r or greatly mitigate it, because the manufacturer would have 
ficult time of deciding whether or not he would be charged 
erCION whe n he orn the normal selling funet ion. 
| think that the antibootlegg@ing provisions of this bill to the extent 
they are effective. will bl work in the same direction, will olve 
retailer a greater degree of control over supply in his territory, 
ectively, and I think that the features of the bill concerning con- 
ets and their termination will also put the manufacturer ‘in a 
\itjacket where he cannot bring very much effective influence upon 
e dealer, and } think all of these will tend to lessen competition, 
| we all know what happens In a world of monopolistic competi- 
when we lessen competition. People take it out in leisure and 
ive higher prices and less sales drive. 
It is a common phenomenon. We are not singling out the auto- 
bile dealers as culprits. They act like other busiessmen do i 
matter. 
Senator Monroney. In most cities and towns you have the compe- 
on not only between neighboring Ford dealers in adjoining coun- 
ties, but you also have the competition of 7 or 8 franchised car dealers 
different lines, not all at the exact price levels, but now getting 
er and closer together 
You have that competition voing, but in the manufacturing end, 
ere vou certs ainly have rugeed competition, three companies con- 
» percent of the cars. That hasn’t led to a lessening of compe- 
on: has it? 
Mr. Dean. I think that the automobile industry is an extremely 
ipetitive industry and I think that the a sales pressures 
ch you have outlined have led to the frustration of these local 
opolies by and large and that they have not weer exploited inso- 
s they would be. 
My concern is that the bill will lead to a less competitive situation 
we now have. 
Now it seems to me that there is a lot of difference among areas 
the intensity of competition, and you have pointed out that in 
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some metropolitan areas, where perhaps you have automobile 1 
with a number of dealers close together, who sell the same kinds o{ 
Fords, or same kinds of cars, in some of these areas competition ap.- 
proaches perfect competition. It is very intense. 

In other areas, where there is a geographical separation of dea] 
in smaller towns and in suburbs, the degree of shelter from comp: 
tion which comes from a franchise is quite substantial and the { 
that these franchises have value is mute evidence. 

Senator Monronery. Senator Payne has to leave in a few mome! 

I would lke to yield to him. 

Senator Payne. I have just a couple of questions I would like 
ask. 

[ noticed on page 3, under item 3, at the top of the page you say 

The higher consumer prices will result in lower volume of automobile s 
and unemployment. 

Let me ask you this: Did you happen to be connected with the bi 
ness about the time that the transition took place? We used to hav 
retail price on an automobile around $800 or $900, and then sudder 

it jumped to about double that amount. Did you see what happened 
then / 

Mr. Dean. The cars are not the same. It is quite debated am: 
the professionals whether the price of cars, if you measure cars | 
units of service or comfort units or something like that, have go 
down or have gone up, so that it is very difficult in a car, Senator, : 
product which has changed as much in its basic character as t! 
animal has over the years, to compare prices several years ago wit 
prices today. 

Secondly, we have had an inflation and a tremendous increase 
wage rates over the period that you and I are discussing which would 
cloud the effect which I am speaking of, namely, if you hold every- 
thing still, prices and technology and wage rates, and only vary t 
volume of production, it will cost you so much per car, everythin; 
else held constant. 

My belief is that this bill by lessening competition among car dea] 
ers would tend to raise prices. People won’t buy as many cars 01 
will hold them longer, and that means the same thing, not so man) 
cars per year, and that that effect alone, aside from the others, wou 
tend to make cars cost more to make and probably cost more to b 

Senator Payne. I was interested in your observation because I « 
remember just a very few years ago, and I am not talking now of 1 
transition from $900 to $1,500 or $1,800 but the transition that to 
place later than that. People in the business, the manufactur 
apparently knew pretty well what they were doing. But peo] 
in the business said that these cars are now getting priced complet: 1 
out of the market and we are going to start to see a hold-down 
this situation, and, strangely enough, the reverse of that came— 
only the greatest production we have ever known, but the great: 
purchasing of cars we have ever known. So something we think 
holds detrimental effects, strangely enough seems to work out just 
the other way. 

I can’t believe, frankly, that there is any fellow in the retail bus!- 
ness—if there are, they are pretty few and far between and I dont 
care whether it is automobiles or anything else—that have anything 
to them that are interested in sitting back and not taking advantage 
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f every bit of sales that they can possibly secure. If there are any 
hat frame of mind, they don’t belong in the retail or automobile 
siness in any regard. 
| page 4 you make reference to the general effect that it would 
tr ae the dealer with regard to the number of cars that he 
de available and “the manufacturer’s judgment would « “arry no 
eht except insofar as the dealer was disposed to take the advice. 
influence would be reduced no matter how carefully his decision 
| been arrived at on the basis of income, population, past sales, and 
like.” Do you think there is anything that would prevent a 
nufacturer who—through his analysis and determination, believed 
it the market potential was much greater than that which the 
iler was penetrating—to prevent him from saying, “The only thing 
t I can do under this situation is to nominate or name another 
hise dealer for the area.’ 
Wouldn’t you have added competition in that case? 
Mr. Dean. Senator Payne, I have tried to make the distinction 
tween what happens in the short run and what happens in the long 
and I agree with you completely that what you have just sug- 
ted would be what’ would come to pass in the long run, when 
ere was a disparity and the manufacturer said, “This territory is 
ible of 600 cars,” and you say you only will sell 300, this, coupled 
h the other provisions of the bill, would impel the manufacturer 
put in another dealer, increase the number of dealers. 
It seems to me that Iam not a lawyer, that there would be inhibitions 
oor the bill for him to speak about doing it. He might be able 
do it, but I doubt if he could go to the man and say, “I am think- 
« about putting in another dealership,” because that might be viewed 
coerce ion. 
Senator Payne. This is only my —— but it is my opinion that 
fears would never be realized, because I still maintain that the 
ilers that I know are pretty anxious, with the investment they 
ive got, to turn out every bit of sales that they can and try to do 
iob. I don’t think there is any letdown from that angle, and I 
‘t think there would be any letdown, laws notwithstanding. 
Mr. Dean. If another dealer did come in as you suggest, when the 
ufacturer felt that 600 cars was the potential and he was only 
tting 300, the effect would be for these dealers, 2 dealers to compete 
tty vigorously for the business. 
Senator Payne. You would have competition, wouldn’t you? 
Mr. Dean. Margins would go down and prices would go down and 
| would intensify competition and the disparity between that situa- 
and the situation with which we began of 1 dealer reluctant to 
more than, did we say, 500 cars, is that which I am speaking 
it. 
lhe dealers are never aware of holding back. I am never aware 
holding back. I always think I am working just as hard as I 
ibly can but when an emergency arises or when I am under great 
npetition, I find that I wasn’t and I think that is true of all mer- 
nts. We do what we think is a good job. We don’t take the 
roic steps that we have to under tough competition, and our system 
s we have got to have the prop of tough competition to keep our 
onomy moving as fast and as efficiently as we want it to. 
[am merely pointing out that this is an area in which competition 
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K That is what would happen 
nator Monronry. On page 2 you start out with a premise, th 


the legislation would tend to strengthen the locational monopol; 
freeze. In the first place, Ford Motor Co., contr: iy to General M: 
tors, has made no freeze on dealer locations. So that is wide op: 
to the decision of the factor y any time they feel they are not securing 
market penetr: ation for that de: aler’ s loc ality V. Consequently I cannot 
see how this legislation, which doesn’t affect in any way the addition 
outlets of the dealer, would tend to stre neothen that and the reby take 
away much of the dealer’s stimulus to compete with other de alers, 

Mr. Gosserr. M: iy I get the basis of that statement, Senator? Did 
you say General Motors is taking on no more dealers to re place deale: 
that they lose ? 

Senator Monroney. Institution of new deale r locations in territorie: 
where General Motors dealers now exist. That was the announceme! 
that they made 

Mr. Gossett. I misunderstood you. 

Senator Monroney. No. In other words, Ford still is and 
under their present policy. For the current year, General Motors is 
not increasing the number of dealerships. Consequently, with that 
freedom of addition of dealerships, I can see no way that this legisla- 
tion would increase the locational monopoly in any way. 

It is with that premise that he starts out on these other things that 
= follow. I just feel you start on a false premise and build other 

‘atastrophies ‘from a false assumption of the dealers’ lessening thei 
competitive desires to get into the market. 

Mr. Dean. Senator Monroney, the immediate consequences of thi 
bill can be distinguished from the ultimate consequences, and t 
handy way to do that is to say, hol ding everything else constant, what 
would the bill do, and then say, “Then what would the manufacturers 
do?” 

Takin oe those ste ps, t the first consequences, J think, would be for t 
ene preevate on the franchised dealer to be less and if t 
” ‘aler’s association didn’t think this would be the consequence of 

I don’t ‘be lieve they would support it. 


11S 
] 
} 
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The secondary consequence is one which I don’t believe that they 
ll like. It is exactly what you suggested. It will step up the num- 
of dealerships 
Senator Monroney. If the dealers lay down on the iob. You have 
vo to that premise, and I have tried to find the basis for it. You 
ive talked to two automobile dealers, both of whom testified here in 
- hearing for the Ford Motor Co. 
Mr. Dean. A basis of it is a lot of years experience in this business. 
pent a lot of my life as a salesman, some as a sales manager and J 
ve studied marketing for a long time and I have — the auto 
hile industry for sometime and I believe that is the w: Ly — 
rate In an economic situation. I have spent a grea a al of my 
looking at businessmen under economic situations, va [ am aie 
dent that that will be what will come about, that that is the way 
le respond to monopoly power. 

nator Monroney. I still can’t understand this monopoly power, 
en there are 8 or 9 de: alerships 1 in town, and the monopoly loca tion 
t vou talk about, or locational monopoly, extends only to his right 
ell Ford. You Pel t operate Ford sales in a vacuum. 

Mr. Dean. That istrue. I readily concede that and I am using the 

d perhaps as I shouldn’t as an economist. It is a technical term. 

It just says, “Competition is not perfect. Competition is Impe fect, 
because the cars are branded and differentiated, and some pe ople 
efer Fords and some people prefer Chevrolets.  ¢ rompe tition is im 
f et, (4) because there aren’t 2 Ford dealers located within 2 doors 
eh othe ) si They are spread out and pe ‘ople like conve nie nee and 
<s to service and hence would prefer to patronize normally a deale: 
er to them, and that is the only sense in which I used the word 
onopoly.” No monopoly is : ibsolute. They all have substitutes 

d they all have limited monopoly power as a result of that. 

Senator Monroney. Could I say to you, my experience in checking 

to a great number of States leads me to the conclusion that sales 
mong Ford dealers, and sales among Chevrolet dealers, in the State 
of Oklahoma for example, is just about as competitive as between two 
and-10-cent stores located within 2 blocks of one another on Main 
street that these dealers now are in competition not only with the 

alers in their own city or county, sometimes not only their own se 
on of the State even, but certainly, in the erowth of automobile boot 
egging, they are also in competition with the dealers in Detroit, clear 
own into the State of Texas. 

Mr. Dean. The people have been worried about this professionally 
for a long time. The economists have evolved sort of a shortcut 

sure of the intensity of competition, and that is the market value 

the privilege to compete, and when the market value of the privi 

e to compe te 18 greater than zero, it 1s an indication that competi 

tion is not so intense as to reduce profit margins and profit oppor 

tunities down to the point that it is unattractive to be in that business 
vhich is the measuring level for monopoly. 

The very fact that these franchises have value. are searce. and 
wanted, and that Ford has to turn people away is an indication that 
here is a degree of market power here. 

I am not brandishing a flag for the term “monopoly,” which is a 
technical term. I am trying to get at what happens behind that, 

namely, that this bill will lessen the intensity of this competition that 
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you spe ak of ¢ compet - ion among m: akes and competition, borderli: 
competition between dealers, and the competition of the bootleg cay 
which comes in and is sold by unauthorized dealers. 

Senator Monroney. You just heard Mr. Holtsinger, one of tl! 
witnesses testifving with Ford Co. Do you think there will ever | 
anv lessening of competition as far as he is concerned—no matti 
what kind of law? He is a rather typical Ford dealer, I presume 
he was brought here for that purpose. 

Mr. Drawn. Mr. Holtsinger is a sterling example of a very competi 
tive individual. He isn’t disturbed about bootlegging in his terri 
tory because he outfights the bootlegger, and what any dealer wil! 
do when the competitive environment to which he is now exposed 
removed, and for it is substituted an environment which encourag 
lessening of competition, permits collusion, is very hard for an econo 
mist to predict. Some will be wild men and continue to act as thoug! 
they were under the spurs of perfect competition, and some will be 
more sensible about it. 

Senator Monroney. I still feel that vour confidence in dealers, or 
your lack of confidence in dealers to remain competitive is not born: 
out by the experience that I am sure the manufacturers who are 
in that active business realize will continue to exist because these me! 
are just naturally automoble dealers. They like that big volume. 
They do it sometimes at no profit so that they will rack up a big 
amount of sales. 

We have had testimonv here in these hearings that a lot of these 
bootleggers like to sell 500 cars a year without profit so they can say 
“T am a 500-car-a-year man.” 

Mr. Dean. The conditions which we now have in automobile mer 
chandising are producing a pretty effective situation, competitive 
situation, negating the potentialities of these locational monopolies 
toa very large degree in many areas. 

Tt seems to me that the provisions of this bill will alter that environ 
ment, and will bring into operation the potentialities of the franchise, 
namely, a certain amount of protection from the full rigors of eon 
petition, because you have a branded car and because you have som 
territorial projec ts, and the fact that it doesn’t happen now is good. 
and argues against this bill. 

Senator Monronry. But you can reach an extreme point if your 
profits continue to shrink—and even on Ford’s official figures thev 
were 1.73 percent on sales last vear against 17.3 percent profit to the 
manufacturers your theory might argue that ie greater profit, the 
less push the manufacturers would have. There certainly seems to 
be no diminution of profits on their part in order to get this volume 
of sales. 

Mr. Drawn. Tt seems to me we should recognize that profit per unit 
is not the significant thing. It is profit per vear, related to the amount 
of investment which is at risks to produce that profit, and that what we 
want in compar ing the manufacturer’s profitability with the dealer's 
profit: ability is the rate of return on their investment, and that is not 
civen—not indicated bv the figures that you have cited. 

Senator Monronry. What was Ford’s profit on their investment for 
the last vear? 

Mr. Gossett. In 1955, 16.28 percent net profit to net worth. That is 
dealers. 
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iator MoNRONEY. 
Motor Co. 
Gossett. I don’t have that figure with me. 
nator Monroney. Wasn’t it around 20 percent? 
\[r. GOSSETT. 


What? That is the dealers? 





I am asking for 


That would be pure speculation on my part, Senator. 
| get you the figure if you want to know. 
ator Monroney. I think it was 20 percent, and I think General 
tors was even higher. So the profit returns, either per unit or on 
r investment, has not diminished, and I think you have testified 
at. Why would it work only on the automobile dealer? 
\ir. Dean. I do not contend that a high rate of return on invest- 
t diminishes competitive zeal. I think success feeds on success and 
likely to accentuate it. What diminishes competitive effort is 
opportunity for an easier life, and that opportunity is given only 
you are sheltered from competition. 
| think the bill would shelter the dealer from the full rigors of 
ipetition temporarily. I think that is its—I shouldn’t say your 
ent, but it will be its immediate effect. I think in the long run 
nufacturers, in order to compete ek will have to take 
ps which will make this bill ineffectual in achieving this purpose. 
Senator Monroney. You assume that the dealer will let down in 
es effort. I haven’t been able, to my way of oe make that 
irse out. You are entitled to your own opinion, but then you go 
n | ths at to the assumption that this is a proven fact-—that it will 
1 his sales effort and, therefore, there will be generally higher 
; to the consumer. That is your point, too. 
De. you feel that because there will be fewer cars produced this 
r that automobile prices will have to be higher next year ¢ 
\Ir, Dran. As to the first point, I base that judgment upon the 
le history of economic effort. Again and again and again in the 
tory of a private enterprise system, people have sought a shelter 
m competition, whenever they could find one, and the history of our 


onomy is rife with examples of that. You do not need to go and 


to a thousand automobile dealers to find out whether they will 
as intelligent businessmen will act when they have opportunities 
take more money by less effort. 
Senator Monronry. That is your assumption, ™ if the net profit 
ight-tenths of 1 percent per car at the moment, or 1.73 percent, they 
ild have to forego a great many sales to even double that and 
et their profit, wouldn't they ? 
Dran. I think this is not an assumption. This is the experi- 
e of a private enterprise economy for hundreds of years. Now, as 
your second point, it seems to me that the thinness of margin per 
t of sale is not in itself a spur that will lead a man to forego the 
ns of a sheltered competitive position. 
Senator Monronry. He doesn’t make money unless he sells cars, 
's he? 
Mr. Dean. That is right, but if he can make more money by selling 
s cars, he would prefer it that way. The present situation does 
permit it. The situation which would come about immediately 
a result of this bill in the short run I think would permit it. 
Senator Monroney. That is your assumption ? 
Mr. Dean. Well, that is my opinion. 
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Senator Monroney. But that is based on your economic study, a 
not on dealer contacts, except for the two that you have mentioned. 
Mr. Dean. Well, it is based upon a lifetime of experience and wo 

ing closely with businessmen. 

Senator Monroney. You haven’t answered my other question: [{ 
this would lead to a decline in sales, would it increase the cost to 1 
consumer ¢ I mentioned the fact that you are going to have soi 
million, perhaps, less cars sold this year, and is that going to rai 
the price to the consumer next year, : and if it does, we are in for so) 

‘re price raises. 

Dean. Mr. McNamara testified this morning, I believe, 
automobile company sets the prices for its model year, 
into account its expectation for total volume and it takes int 
account how much car they are going to give for the money, how mu 
it will cost to make it, and how many they think they will make, 

{ tl iit time the volume expect: ition for the coming year enters into t 
Dl] determination. 

men anata: the second element in the price that the consumer pay 
the second determinative of that price is how much margin t 
dealer vets and On both those counts, | think the consumer will pal 

i higher price, VW il] gel less car for his money, A: becau eC the combi ( 
effect of these provisions will lessen the aggregate volume that t 
manufacturer can expect, and, B, because the combined effect of thes 
visions will tend to richen the markup that the dealer will oet, 
Senator Monronry. The dealer is taking less markup now. Mor 
cars are selling below the suggested retail price in more cities and 
towns th roug! 1oul the country than I have ever seen before. Yet 
the volume is going lower and lower this year. It is not stimulati 
production, and you are going to have a very bad year compar 
with last year. 

Mr. Dean. Determinants of the volumes of cars that the America 
people will buy are many, and one of them—I can’t detail them al 
but one of them is the general expectations concerning the level 
the BoOnaMy, and the rivalry of television sets and other ways t 

spe nd their money. 

Those basic determinants of automobile sales volumes are working 
this year for a volume lower than we had in 1955. This expects 
volume this year of 5 million, 6, or 7 or 8, is not low by compariso1 
with the standards of the past 5 or 6 years. It is Just low by the al 
normal standards of an unusual year of 1955. This is not a de /presslo 

ir for the automobile business. 

Senator Monroney. As an economist, would you say it is eomapel 
tion of television and other things, or was it a little bit of forcing t] 
market with maybe too much “push” by the manufacturers, the ex 
tension of credit terms from 2 to 3 years, and borrowing ag rainst this 
year’s market last year by extraordinary blitz sales methods ? 

Mr. Dean. I do not think, Senator Monroney, that to any significant 
degree the low volume of 1956. compar: atively, is attributable to - 
sales, inordinate sales push of the 1955 sales vear. For several 1 
cons: In the first place, the main drive for high sales in 1955 came ‘wes 
acon ‘r, and the Ford Motor Co.—and I suspect other companies, 
made a lot of cars because the people wanted them and the deale: 
could sell them. Second, the 1955 models were very attractive 
Third, the credit terms were stretched out in 1955. ; 


1g 
] 
i 
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Senator Monroney. Why did we need to stretch out the credit terms 
peop ‘le were falling all over themselves to buy the cars? 

Vir. Dean. I am not saying the sy needed to. The y . It wasn’t 
( automobile manufacturers that stretched them out, or the dealers. 
was the finance companies. 

Senator Monroney. Some of those were owned by automobile manu- 
turers; weren't they? One in particular / 

Mr. Dean. I think GM owns a finance company, but I suspect they 

uld not control that competitive situation. 

pee re are other finance companies, but under those circumstances 

s the consumer and the dealer that pushed for a big year produc- 
wn, y think, and not the manufacturing companies alone, or domi- 
ntly. 

Secondly, I don’t believe that selling a lot of cars in 1955 spoils the 
urket for 1956. A comparatively smi all number of people turn over 
ir cars In less than 2 years. If it s spoiling any market, is it spoil- 

o the 1957 market. 

Phird, I don’t believe that we would want to have an economy in 

ch manufacturers held back for fear of spoiling the next year’s 
wket. ‘They can’t do that if the industry is competitive because they 

n't save that Ford sale for a Ford sale next year. They —_ lose 

year to Chevrolet and we wouldn’t want an economy in which 
nufacturing competitors sold less cars than they could in 1 year in 
der to hold back for another year and we wouldn't want the dealers 
be in a position to determine that and to hold back fer fear of spoil- 
¢ next year’s market and we would have no assurance that they 
ould do that even if we did put this vital decision in their hands, 

Finally, I think there is a better - to do its If it is decided that 
e want to curb production in boom years, there are other more efficient 
levices for attaining, namely, ae tee mekies and credit terms. 

Senator Monroney. Do you think that the stretching out of terms 
om 2 to 5 years was a sound economic practice in the automobile 
dustry 4 

Mir. Dean. In the first place 

Senator Monroney. The finance industry. 

Mr. Dean. I don’t think it was the automobile industry that did it. 
i the second place, I assume that a finance company makes a business 
idgment and in this instance they thought that the prospects tor 
employment and income and other conditions that sur saad the sale 

arranted such an extension, that they would not have too many 

epossessions. 
[ belleve in having an economy in w! 

\ dle by the peop le who sel] lenaliae credit and though some have 

ud, the Federal Reserve Board should have intervened, the faet 
hat it didn’t means that the finance companies making their own 
isiness judgments about it felt that longer credit terms would be 

desired by the people and would be supported by them in their living 

p to it. 

Senator Monroney. Of course, the finance people had very little 

lose because the dealer was on the back of most of that paper, 

There were pretty substantial reserve accounts in all those, so it 
vasn’t just a matter of risk of the finance companies’ credit, but it 


| 


I 


eh those decisions are broadly 
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was also the custom that those patterns set that caused the dealer 
be the guarantor of that paper 

Mr. Dran. The dealer then made a secondary business judgme 
namely, that that man would es a le to pay. 

Senator Monronry. He was powerless to do anything about it by 
ause his competition all over the country were selling on 38 year 
W! hile he might not like to, he had to give 3 years if he was going to 

sell the cars, once that custom was established. 

Mr. Dean. He had the alternative of not selling that car if he fe 
the risk was too great. 

Senator Monroney. Then wouldn’t he get the “push” from t! 
manufacturer, then ? 

Mr. Dean. I didn’t quite understand. 

Senator Monroney. Wouldn’t he get the push you are talki 
about—from the manufacturer—to meet this competition ? 

Mr. Dean. If I understand your question correctly, the manufa 
turers, I believe, have exerted pressures, hard selling to induce deale: 
to get from a territory the potential that the manufacturers sa\ 
there, and I think that that is desirable. 

Senator Monronry. The dealer was powerless in that. He wa 

caught between the finance company, on the one side, and the “push’ 
foams the factories on the other—to salute and obey and go along o1 
3-year terms with his name on the back of the paper. 

Mr. Dean. It doesn’t seem to me that the dealer was in that instance 
powerless. As a matter of fact, throughout most of the 1955 mode! 
year, the Ford dealers, it is my understanding, were pushing for mor 
cars and that schedules were set up in response to that push in orde: 
to keep inventories at‘a workable level. They were too low. It wa 
not the pressure of a heavy manufacturing schedule. It was th 
reverse. It was the snaatees of heavy consumer demands that di 
it, and the individual dealer under those circumstances, if his name 
was on the paper, could make the decision not to sell that car to that 
man, if he thought the risk was too great. 

Senator Monroney. The time is growing late, and we promised 
General Motors they would be heard. 

Do you have anything further, Mr. Gossett ? 

Mr. Gossetrr. No; I don’t, Senator. 

Senator MOoNnRONEY. I don’t wish to monopolize all the time for 
one company. For that reason, if there is no further testimony—we 
would like to pursue this a lot longer, but it is difficult in the limited 
time that we have—you may st: and aside, and thank you very muc! 
for giving us the benefit of your testimony. 

At this time I would like to put into the record—and we will not 
take the time of Mr. Hufstader to read it—the statement of Chrysle1 
Corp. to our committee. This statement is submitted on behalf of 
the corporation in a covering letter from C. L. Jacobson, the vice 
president of the Chrysler Corp. That will be considered as a part 
of the record. 

(The Chrysler Corp. statement is as follows :) 

INTRODUCTION 
On two occasions this year we had addressed ourselves to committees of the 


Congress on questions involving marketing practices and relations between 
dealers and manufacturers in the automobile industry. 
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Chrysler Corp. appeared March 1, before the Subcommittee on Automobile 
keting Practices of the Committee on Interstate and Foreign Commerce of 
Senate; and on April 18, before the Subcommittee on Commerce and Finance 
he Committee on Interstate and Foreign Commerce of the House of Repre- 

tives. 

ce much of our testimony on March 1 bears directly on S. 3946, we shall 
ittempt to cover the ground we already have explored. Rather, we shall 
ss the proposed legislation in the light of its effects, at least some of which 
ery likely to be adverse. 

e purpose of our statement is to show that Congress should weigh with 
me care the consequences of this bill if it should become law. An industry 
ist as the automobile industry cannot be impaired without impairing also 
country’s entire economic performance, 

one, to be sure, can foresee precisely all the effects of the proposed changes 
sic conditions of our industry, but we believe they can be very great. 


ANALYSIS OF 8S. 3946 
on 17 (a) (1) 
s would make it ‘an unfair method of competition and an unfair act or 
ce in commerce” for an automobile manufacturer to induce any dealer “by 
ns of coercion, intimidation, or discrimination” to “order or accept” for de- 
“any product of any kind.” 
Chrysler’s policies do not permit and never have permitted its representatives 
e threats or other highhanded methods in selling vehicles, parts, tools, and 
r equipment and services to dealers. That Chrysler’s policy is effective 
rs from the transcript of the hearing before this subcommittee on March 1, 
where Senator Payne said to Mr. Colber, president of Chrysler Corp. : 
enator PAYNE. I just want to make one observation here because big busi- 
is such, and certainly Chrysler Corp., as big business, is oftentimes 
ized, and I think criticized unjustly as having no heart or no warmth or any- 
else, and being a pretty cold-blooded operation, seeking only one end, and 
ask the counsel here of the committee a question because I haven’t had a 
ce to go over all of the things, and I just wondered if the information he 
ve me is correct; I just want to say that he has stated to me as a direct 
er to my question that he cannot recall in all of the correspondence that 
ave had made by dealers in connection with this particular study, a single 
on who represents your company in the dealer field who has ever indicated 
undue pressure of any type has been exercised against him in the operation 
s business. 
(here may have been disagreements about different factors, but as far as 
ssure itself is concerned, there was no indication of it, and I think it is a high 
ite to both you, Mr. President, and the members of your company that take 
ort of attitude toward your dealer relationship.” 
though Chrysler does not engage in practices that this subcommittee con- 
Ss, we nevertheless believe that enacting any such clause as section 17 (a) (1) 
ld be very detrimental to our business for the reasons we set forth below. 


on and intimidation 
fhe terms “coercion” and “intimidation” are vage and indefinite. Do they, in 
bill, mean the same thing, or do they mean different things? If they mean 
same thing, why use both terms? If they mean different things, what are 
If they refer to threats, why not say so? 
he National Labor Relations Act, in section 8 (a) (1) forbids employers to 
terfere with, restrain or coerce” employees in certain respects, but that act 
spells out, in section 8 (a) (2), (8), (4), and (5), certain specific acts that 
titute “interference, restraint and coercion.” Nevertheless, the National 
ir Relations Board has gone very far in finding that seeming wholly innocent 
sand statements of employers constitute “coercion.” The present bill is not 
cific and prescribes no standards for determining when 2n act will be deemed 
ntimidate or coerce. 
hether a particular act or statement would intimidate or coerce a particular 
ler would depend largely on his own mental attitude and his own person- 
While one dealer might feel himself intimidated and coerced if a fieldman 
sistenty and urgently asked him to order more cars or parts or to buy proper 
s, another dealer might feel himself under no pressure at all, 
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The Federal Trade Commission, in determining whether or not a manufact 
had “intimidated” or “coerced” a dealer, would have to read his mind and ana 
his mental processes 

The only possible way for a manufacturer to protect itself against harrass 
and litigating were this clause to become law, would be to refrain from engag 
in even the mildest kind of persuasive selling 

The National Automobile Dealers Association, in its analysis of the bill, 
pears to concede that the bill would make “mere persuasion” illegal if a ma 
facturer used that kind of persuasion “to force the dealers to accept unwar 
merchandise ? 

If this bill were law, factories certainly would be as powerless to guide 
advise dealers concerning the mix of their cars, body types, colors and so o1 


guide and advise them concerning the quantities of their purchases 
a special problem for Chrysler, most of whose dealers now handle 
if cars, Plymouth and either Dodge, De Soto or Chrysler, but who, uw 
could concentrate n one make to the exclusion of the other 
pointe ut il ur testimony on March 1, 1956, Chrysler recently 
tention to its dealers’ business management practices ; 
» those practices and to provide aid for dealers in 
ictivities. Independent surveys show dealers preponderantly th 
dvice, training, and help they get from their factories 
tories to discontinue, in whole or in part, the normal efforts to 
‘rs that all other manufacturers normally engage in, and for the 
rts to stimulate and improve their dealers’ selling and se1 
would not, we believe, benefit the dealers, the factories, or 
conduct the automobile business on the basis that we believe this bill wi 
bring about, doubtless would mean fewer sales. And as sales dropped, it is saf 
to assume that prices would go up. Less vigorous selling and higher yn 
gravely affect the health of the automobile business and could adverss 
the whole economy of the country. 

[t true that under section 17 (a) (4), the manufacturer presumably co 
terminate its sales agreement with any dealer who made no effort to sell e¢; 
or Who otherwise failed to perform his agreement “in a reasonable mann: 
(provided the manufacturer paid to the dealer whatever the Federal Trade C 
mission might deem “equitable” ). 

But any warning that the manufacturer might terminate doubtless would 
“coercion.” It would seem to be far better for the dealer if the law continued t 
illow the factory to use a reasonable amount of selling effort and persuasion 
mprove the dealer’s performance to warn him of the possible consequences 
continued poor performance than to cause the factory to maintain a force 
silence until his performance became so clearly “unreasonable” as to make 
safe then for the factory to give a 90-day notice of termination of the agreeme! 
suddenly and without the efforts that up to now have been usual, and oft 


ft rom 


effective, to save the dealer 


AS written, the bill seems to forbid factories to require dealers to “accept” eve 
those products that the dealers have ordered freely and on their own initiat 


Discrimination 


This term is even more vague and indefinite than “coercion” and “intimida 
tion.” Other statutes that forbid discriminating specify the precise respects i 
which they forbid it. 

Thus, the Robinson-Patman Act forbids manufacturers who are engaged 
commerce to “discriminate in price’ between purchasers of “commodities of lik 
grade and quality.” It forbids such discriminating only when its effect may le 
“substantially to lessen competition or tend to create a monopoly” or “to injure 
destroy, or prevent competition.” 

The Robinson-Patman Act expressly permits anyone subject to it to select 
his own customers. It permits discrimination in price as between customers 
who do not compete with each other in reselling the product. There are other 
reasonable exceptions to the prohibition against discriminating in price, such as 
discriminating in order to meet changing market conditions, to move distress 01 
seasonal merchandise, to sell bankrupt stock, to discontinue business, to meet 
competitor’s low price, and so on. 

It often is fair and reasonable to differentiate, and thus in a sense to dis 
criminate, between customers and others with whom a company does business 
Thus, it might be advisable for a fieldman to call on one dealer four times in 4 
month to sell him cars and to call on another only once. Would this be “dis 
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on” and therefore unlawful? If this bill 

ld, at least, spell out clearly the kind of d 
vsress knows of a kind of differentiating that 
early what it is that is wrong. 
s language, together with the proh 
could subject automobile manufa 
anizations or that tried to p 
ant harassing and litigating, and 
n business, the \ alone would be subjec 


17 (@) (2) 


ection, in its firs 


{ 
tor vehicle “othe 
] 


sa new motor ve 
without first afford 


at the price paid th 


11¢ 


ond clause, the section forbids manufactur to re » te irchase 
at dealers thus offer to sell to ft m “at uch yn » under a pian 
by such manufacturer” that is “equitable to all dealers” : that is 
nt with the financial resources of such manufacturer,’ 
iminarily, it should be noted that, to the extent that the secti purports 
b bootlegging, it is, on its face, illusory Much bootlegging is unintentional, 
the selling dealer thought the buyer was a bona fide consumer More 

an not, it is difficult, if not impossible, to prove that the dealer “knowingly 
the car in bootleg channels. Furthermore, when is a dealer who buys a 
eg car “in competition with other dealers” (this means there must be two or 
) of the selling dealer’s manufacturer? Must the other two or more dealers 
the same neighborhood with the “bootlegger,” or the same city, county, 

ite in order to be “in competition” with him * 

Before pointing out major objections to the section as a whole, we will 
vze the second clause, concerning the manufacturers’ duty to repurchase its 
ers’ unsold cars. 

rhe clause is extremely ambiguous. What must the manufacturer pay for the 
er’s unsold cars? Must it, in all cases, pay the price the dealer paid or may 

ler its plan, pay a price that is “equitable” and consistent with its financial 
surces? 
the manufacturer must in all cases pay for dealers’ unsold cars what the 
lers paid, then may it under its plan repurchase only that proportion of 
ealers’ unsold cars that is consistent with its financial resources, or must it 
rchase all cars that dealers offer to it until it runs out of money available 
ler its plan for that purpose? In either case, the promise of the elause 
d prove illusory: a particular manufacturer might be able to repurchase at 
full price only a very small percentage of the cars its dealers offer, or it 
ght run out of money soon after dealers began offering cars to it In the 
ter event, if demand for cars fell off, the dealers who gave up at the first 
of a difficult market would get all the benefit of the bill, which would 
ilize and discriminate against those who tried to weather the turn in the 
rket. For these, the promise of repurchase would be wholly illusory If 
bill would permit a manufacturer to adopt as equitable a plan under which, 
reason of its limited financial resources, it would buy only some of each 
ler’s unsold cars or would pay dealers less than they paid for cars, the 


mise of repurchase would be partly illusory for all dealers having unsold 


e bill at first glanee seems to allow a manufacturer to adopt a plan that 
eems equitable under which it will repurchase cars and to allow the manu 
irer to adapt the plan to its judgment of its financial resources. But this 
true. 
The plan must not merely apply uniformly among dealers must be 
juitable to all dealers.” What, in this context, does “equitable” mean? 
determines what is “equitable” and what is not? The Federal Trade 
nmission. And by what standards does it make this determinatior There 
none, It has wide and unlimited discretion. But regardless of whether 
lan is “equitable” or not, if the plan does not require the manufacturer to 
the dealer what he paid for the car or to buy all his cars, the dealer may 
vfully bootleg any cars that the manufacturer does not repurchase at the 
e he paid. 
The plan must be “consistent with the financial resources” of the mannfac- 
Again, it is the Federal Trade Commission, not the manufacturer, who 
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determines whether or not the manufacturer can afford to pay the dealer y 
he paid for all his unsold cars, or what he paid for only part of them, or 
than he paid for all of them. Thus, the bill takes from the management of 
firm and gives to a Federal ageney the responsibility for shaping busi 
policies that may mean life or death for the manufacturer. What a comp 
ean afford to pay for its dealers’ unsold cars is not merely a question of 
much cash it has on hand or of current profits or losses. In deciding this, 
must take into account the necessity for expanding plants or building new o1 
for depreciation, obsolescence, and depletion on plant, machines, and equipment 
with a view to the effect of these items on income taxes; for paying off a 
or anticipating maturity dates; for adjusting inventories, developing new pr 
ucts, preparing to make them, advertising them, and paying expenses w 
sales build up to the break-even point, if they ever do; for paying dividend 
compensate stockholders for the use of their money or to attract new ca] 
Determining the extent to which a company can, “consistently with its fina 
resources,” commit itself to buy its dealers’ unsold cars would always b« 
matter of judgment, ordinarily by specialists having the most intimate kn 
edge of a firm’s most confidential affairs. And, under our Nation’s poli 
and economic system, it is a matter for which the firm’s managers, not a Gov: 
ment agency, must have responsibility 

If Congress adopts language that fairly to both parties forbids real coerci: 
as opposed to vigorous selling, there can be no possible excuse for section 
(a) (2). Its only effect then would be to require manufacturers, to the ext: 
of their financial ability, to indemnify their dealers against the dealers’ « 
mistakes in ordering cars and their lack of diligence in selling them. 

The asserted purpose of section 17 (a) (2) is to get rid of bootlegging. It, 
instead, would encourage dealers to engage in bootlegging, and with other pri 
sions of the bill, could constitute a grave danger to the franchise system that 
prevails now. 

Most of the informed opinion is that, in most cases of intentional bootlegging 
franchise dealers sell current model new ears into bootleg channels, not because 
they are unable through reasonable effort to sell them at retail, but because 
they wish to make small, quick profits on large volume by selling to nonfranchise 
dealers. 

Obviously, the bill will have no deterrent effect on these dealers. On the con- 
trary, these dealers will place large orders for cars. 

The manufacturer must fill them or risk reprisals. The dealers can offer the 
ears back to the manufacturer. Few manufacturers can afford to undertake ti 
buy back any and all cars the dealers may offer them, wherever and whenever 
the dealers offer them. Consequently, the dealers can, in most cases, offer the 
ears to the factory and then sell them into bootleg channels without running eve! 
the slight risk of violating the law that the section otherwise creates. 

Besides being a help to bootleggers, the section would have an adverse effect 
on ethical dealers. It would relieve them of much of their responsibility for 
judging properly the potential of their markets and would diminish their eff 
tiveness. If the law encouraged dealers generally to overestimate the demar 
because it would involve little risk for them, the bill’s promise could not 
fulfilled. No manufacturer could buy back even a small proportion of its to 
output. 

The unfairness of the bill to manufacturers is obvious. It would enable dealers 
to overstock and then, to the same extent, dump the excess cars on the manu- 
facturer at the end of the model run, when the manufacturer would have 
sacrifice them as distress merchandise. It is one thing for many dealers 
have a few cars each to dispose of in an orderly manner near the end of a mod 
run, when the manufacturer would have to sacrifice them as distress mercha! 
dise. It is one thing for many dealers to have a few cars each to dispose of in 
an orderly manner near the end of a model run, and quite another thing for a 
manufacturer suddenly to acquire a large inventory at or after the end of the 
run with no facilities for selling them. 

Similarly, the bill could require manufacturers to buy back cars that dealers 
had not cared for properly, or cars that dealers had ordered for special purposes 
and for which there was no general market. Since the bill speaks of “new” 
cars and not “current model” new cars, under it a dealer could hold a “new” 
car for a year or more and then require the manufacturer to buy it back. Any 
other dealer of the manufacturer who bought it, even if he were the second 
third, or fourth owner, could require the manufacturer to repurchase it as long 
as it remained “new.” 
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Again, we ask, if dealers are free to buy only their requirements of new ears, 
Chrysler’s dealers certainly are, why should there be any obligation whatever 
the manufacturer to buy them back? 
The NADA, as sponsor of the bill, makes much of the fact that General Motors 
t one time undertook in certain circumstances to buy back cars that its dealers 
‘ht otherwise sell into bootleg channels. 
is notable that General Motors adopted a plan that it, not the Federal Trade 
mission, considered equitable and that it, not the Federal Trade Commis- 
considered “consistent with its financial resources.” It is notable, too, that 
eral Motors later abandoned this plan and that, in hearings before the Sub- 
mittee on Commerce and Finance of the House Committee on Interstate and 
gn Commerce on April 11, 1956, it disclaimed any intent to obligate itself 
ny Similar plan. 
Kiven if General Motors still had its plan, this would be no reason for imposing 
ther companies plans that a Government agency might or might not consider 
table and consistent with the manufacturer’s financial resources. 


ion 17 (a) (8) 


s forbids an automobile manufacturer to “hold out or require” that “war- 
ies will be fulfilled and services rendered by all of its dealers” without 
tuating a reasonable system of compensating all its dealers for maintain- 
the personnel and facilities required to fulfill such warranties and render 
h service.” 
Here, again the language of the bill is vague and indefinite and includes no 
ective standards for determining what is a reasonable system or for deter- 
ng what personnel and facilities are required to fulfill the warranties and 
ler the service. 
Almost all, if not all, automobile dealers now make a profit on parts they use 
performing warranties and make a profit on the labor they use in warranty 
KK. 
If the purpose of the section is to authorize the Federal Trade Commission to 
escribe the prices manufacturers will pay dealers for parts and labor they 
» in warranty work, then it will be the first incursion by the Government into 
ce fixing in the industrial field during peacetime. 
Another purpose of the section seems to be to require a manufacturer to com- 
usate a dealer for “maintaining the personnel and facilities’ for warranty 
rk whether the dealer does any warranty work or not or is even willing to do 
h work, and even though the dealer uses the personnel and facilities exclusive- 
and profitably on nonwarranty work. The bill would impose no corresponding 
on the dealer to do warranty work, no matter how reasonable the system 
ompensating him might be. If this kind of featherbedding is not a purpose of 
bill, it is difficult to understand why its sponsor did not provide merely for 
isonable compensation for doing warranty work. 
Dealers now are well paid for warranty work. Any added compensation they 
cht receive, either for work they do or for work they don’t do, though ostensibly 
ling out of the manufacturers, would, in truth, tend to result in higher prices 
r cars than the publie otherwise would have to pay. 


Nection iy (a) (4) 


This forbids an automobile manufacturer to cancel a dealer’s sales arrange- 


nts without the dealer’s consent unless (a) the arrangements include “mutual 
agreed upon standards” showing the “duties and obligations of the dealer,” 
(b) the dealer has failed to perform “in a reasonable manner” one or more 
his duties and obligations. The bill would permit the dealer to cancel the 
ng arrangements with or without cause. 
\s Mr. Colbert testified before the subcommittee on March 1, 1956, Chrysler 
siders its sales agreements with dealers as being essentially permanent, with 
termination dates, and subject only to the ability of the parties to get along 
cessfully and to operate, each in its sphere, to the benefit of both. The agree- 
nts contain no punitive Clauses, no detailed list of undertakings of the dealer 
the satisfaction” of Chrysier, and no long listing of technicalities as a basis 
Chrysler’s terminating the agreement. We believe most of Chrysler's dealers 
t no long list of technicalities, undertakings, and penalty clauses in our 
eements, which now are relatively short, simple, and mostly in nonlegal lan- 
uage., 
fhe bill seemingly would require Chrysler to anticipate with great care all 
ssible reasons for terminating its agreement and to spell them out in the 
reement. ‘he bill would force upon our dealers and Chrysler forms of ugree- 
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isonableness to dealers’ contra 
| ies to breaches of contract gener: 
rom clear t is not necessary to change the rule to cover the case 
Automobile alers Association suggests, where a dealer falls one 
ing the number of cars that he freely agreed to sell. 
17 (a) { 5) 
s the effect of forbidding an automobile manufacturer to cancel, ter 
il to renew ; aler’s “right” or “privilege” to sell the manufacture 
“without agre r to effectuate an equitable liquidation of the asss 
the de ilership is 

The automobile manufacturers now, in most instances, buy terminated dealers’ 
stocks of new cars, parts, accessories, signs, and special tools, and make furthe 
payments to dealers on account of facilities they own or rent. We know of 1 
other industry that does anything even approaching what automobile manufa 
turers now do when a customer goes out of business. They do this, however 
pursuant to what they and their dealers in their contracts agree is fair, n 
pursuant to what a Federal agency would consider an “equitable liquidatior 

Here, the Federal Trade Commission, not the parties themselves, would have 
the final say as to whether or not the contract provided for an “equitable liquid: 
tion’ and the Commission could find the manufacturer guilty notwithstandi 
that it had complied fully with what the parties had agreed to. 

Although a dealer had violated all the terms of his agreement, and had dor 
so deliberately, making himself obnoxious to the factory, other dealers, and t] 
public, the Commission, again without objective standards for determining what 
“equitable,” could require the manufacturer to do not only what it now does, but 
presumably much more, such as to buy outright all facilities, perhaps at a har 
some profit to the dealers, and paying for such intangibles as injured feelings a 
alleged goodwill. 

The proposal is so one sided as to add a further strong inducement to others 
in the bill for factories to abandon the present franchise system and to turn té 
distributing their products by means less fraught with possible disaster for them- 


selves. 
General comments 


We submit the following comments on the effects of the bill generally, were 
to become law, in addition to our comments on specific clauses that appea 
above. 

1. The bill presupposes that Congress can drastically change relations between 
automobile manufacturers and automobile dealers and impose on the forme! 
burdens and responsibilities that no manufacturers in other industries hav 
Without jeopardizing the very existence of the present method of distributing 
motor vehicles. This, we believe, is not a safe assumption. 

We do not mean by this that we think automobile manufacturers would willin 
ing or as a matter of choice abandon the present franchise system. We mean 
that it is wholly foreseeable that forces over which the manufacturers have 


control and the exigencies of trying to survive would bring about such a chang 


As we shall show, the bill, if enacted, may quite possibly greatly increase th 
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of cars. If this should prove to be the case, it certainly would 
interest for the tactories to develop a distributing system that would elim 


such excess costs and bring the cost of the cars within the means of more 


factors might contrbute to the evolution of new methods of distributing 


I 
If. as seems possible, the bill should give a new lease on life to bootlegging, 


we believe is how a waning practice, this would contribute to that end 
ilers may greatly reduce their selling efforts, relying on (a) the prohibition 
vercion, intimidation, or discrimination,” (6) the factory’s obligation to 
back their unsold cars, (¢) the Federal Trade Commission’s arbitrary de 
ination as to What constitutes reasonable performance of the dealer’s agree 
and (d) the factory’s obligation to effective an equitabl and perhaps 
{ dealer) liquidation if the factory terminates the agreement. 
too, could contribute to eliminating the franchise system. 
gation to buy back cars could become a disastrous and unbearable ob- 
and force a change in marketit methods (a) if dealers deliberately 
excessive stocks of cars, relying on the factory's obligation to repurchase, 
lealers inadvertently overextended themselves, or ¢c) if dealers deliber 
relaxed their selling efforts in reliance on the factory bligations or in 
to the public’s disadvantage, to Command excessi PICS ha lew sales 
then fair prices oh many sales 

we shall show, area monopolies might become so widespread as to require 
ves in marketing methods to protect the publi 

As we have indicated, we believe any law aimed at coercion and intimida- 

ul which draws ho clear line between these, on the one hand, and vigorous 

tent, and effective salesmanship and persuasion, on the other, inevitably 
ww the pace at which the automobile industry heretofore has operated, both 
manufacturers’ wholesale selling and in the dealers’ retail selling. 

\uy restraints on stimulated selling surely will reduce output Reducing out 

vill raise prices. Sections 17 (a) (2), (8), and (5) of the bill could add 
y to automobile manufacturers’ costs of doing business, resulting in added 
e increases. <All of these added costs will reduce demand 

Reduced demand will affect not only manufacturers and dealers and theil 
oyees but many related industries and their employees in items such as 

, glass, textiles, rubber, and automotive parts and accessories. S. 5046, if 
ted, could injure not only the automobile industry, at ail levels, but the 
nny as a whole, and could lower our country’s standard of living in more 
; than merely by reducing the number of cars that our people own. 

{nother possibie effect of S. 3946 would be to give dealers the opportunity 
reate “area monopolies” with resulting higher prices in their communities fon 
makes of cars they represent. This could come about when a dealer in a 
icular line of cars simply created an artificial scarcity by failing to order 
number of cars that he could and should sell profitably in his market area, 

fhe manufacturer might well be prevented from adding a second dealer be- 
e of the risk of being deemed guilty of discrimination under section 1 of the 
ind would also have difficulty in terminating its relations with the offending 
er under subsections (4) and (5). Furthermore, if a number of dealers so 

{ (and it is possible many dealers would so act) it would be impractical and 
ssible for a manufacturer to remedy such a situation readily. 

The effect on the public would be that cars would become higher in price. The 
on the industry would be lowered production, again with consequent bad 
ts on employment, supplier industries, and the national economy in general 

We believe that even under such a law as 8. 3946, the great 
dealers — continue as — are now, sound, responsible 
even if a small minority of any manufacturer's dealers beea : 

is this ill would permit in m to be and were to subject their manufacturer 
~s of business or, alternatively, great financial expense, it might become im 
sible for that manufacturer to survive. It certainly is true that, in such a 
ition, the manufacturer with the most money and resources would suffei 

and the one with the least money and resources would be hardest hit 

The bill’s inhibitions against a manufacturer’s using vigorous selling to in- 
ise its share of the market would tend to freeze the smaller manufacturers 
their market positions, while other factors under this bill would cause that 
tion to deteriorate. 

v the same token, if under the bill a new method of marketing cars evolves 
bigger, stronger companies doubtless will be best situated to adapt them- 
ves to the change. 
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While we do not advocate any legislation to deter so-called concentratio: 
the automobile industry, we see no reason why Congress should risk furit] 
ing it 

5. The proposed act is so one-sided as to invite, eventually, corrective legi 
tion that would impose unwelcome restraints on dealers. Testimony before 
ubcommiitee shows that unethical dealers can force ethical dealers, in or 

» compete with the former, to adopt their tactics. Thus, a few price packers 

»a whole area into price packing. 
unethical deal are Wholly free of so-called coercive efforts of 
! te decently, they can force all other deale1 
use false and misleading advertising, and eng 
hat the better element in the industry always 


irly, irresponsible dealers, relying on the protections of sections 17 
~), (3), (4), and (5), can force responsible dealers to adopt their method 
order to survive. 

Should this come to pass, and if the factories are unable to correct the sit 

n by developing a new marketing system, which in any event would ta 

ng time and which some factories might be unable to do, for financial or oi 
reasons, then it is easily foreseeable that the public might insist that Cong: 

ect the situation by regulating dealers. 

Action begets reaction. In 1935, Congress passed the Wagner Act. This, | 
the proposal we are discussing, was wholly one-sided. This led Congress, 
the Taft-Hartley Act, to subject the unions and their leaders to restraints 
which they have been complaining ever since. Something of the same sort eco) 
result from enacting S. 3946. 

6. If one segment of the economy can prevail on Congress to underwrite 
business activities in the way this bill proposes, can there be any doubt that miu 
others will want the same protection? Won’t farm-equipment dealers, distrib 
tors of electric appliances, clothing stores, meat markets, and dozens or hu 
dreds of other retail businesses demand that Congress protect them against wl} 
they may consider “coercion, intimidation, or discrimination.” Won’t they «i 
mand that Congress require their suppliers to repurchase goods when they buy 
too much or sell too little, and that the suppliers guarantee them what the 
Federal Trade Commission may consider an “equitable” liquidation when 
through design or incompetence they cease selling their suppliers’ goods? 

If Congress favors one set of dealers in the way S. 3946 would favor them, it 
may find itself hard pressed to find reasons for not similarly favoring dealers 
in many other lines. 

7. Recent decisions of the United States Supreme Court, particularly in the 
field of labor relations and sedition, hold that Congress, by enacting legislation 
covering particular subjects, ‘“preempts the field” and, in effect, invalidates States 
laws dealing with the same subjects. A Federal stature regulating manufacturer- 
dealer relations in the automobile industry might well be held to invalidate 
State laws on the same subject, including the licensing laws that are now in 
effect. 

The Subcommittee on Automobile Marketing Practices has invited our com 
ments concerning S. 2929, S. 3110, S. 3494, and S. 3543, as well as the for 
going comments concerning S. 3946. What we have said to the subcommittee 
in our earlier appearance before it and in our comments on 8. 3946 applies to 
the other bills and we take it that we need not repeat them here. 

We wish, however, to submit the following further views relative specifically 
to the other bills. 

8. 2929 

We wish to see continue the present system of marketing and servicing mil- 
lions and millions of automobiles through dealers in individual makes who con 
ecentrate on selling, conditioning, and maintaining the safety and performance of 
individual lines of cars. We believe that two factors have greatly lessened 
whatever threat to this system that bootlegging constituted, if they have not 
eliminated it. 

First, we, and we believe other manufacturers, are working more closely th 
ever with dealers to make sure that output and demand are in balance and that 
there is no occasion for ethical dealers to resort to bootlegging practices. 

Second, recent changes in dealers’ payments for transportating cars from tlie 
factories to their places of business have so reduced the spread between destin: 
tion charges for shipments to points near the factories and the charges 0! 
shipments to distant points as to make bootlegging relatively unprofitable. 
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9929 attacks bootlegging by permitting automobile manufacturers to use 
et extreme measure, cancellation of dealers’ agreements, when dealers 
to unauthorized channels. 
eed, the bill implies a responsibility on the part of manufacturers to do so. 
perience indicates that in those relatively few instances in which our 

their way into bootlegging channels, they are bought, not in lots, but 
1 or 2 from each of several dealers. 
transactions do not necessarily prove that 
he cars into unauthorized channels, and the de n n show that 
good faith considered the buyer a bona fide retail cu mer. When 
do buy cars in excess of their retail requirements for | e¢ 
es, we believe We now have appropriate means under ex 
igreements to cope with the situation 
ng into unauthorized channels is only one of the means 
moralize a market and injure the business 
that, in view of recent developments, Congr 
il with it by extending special treatment to our 
will not discuss all the possible legal questions 
all the subcommittee’s attention to a number of 
A major one is this: By providing that a factor 
dealer or refuse to sell to one who knowingly s 
the bill might be held to forbid the factory to use 
recing the agreement. Requiring the offending dealer a 
aler in whose territory the bootlegged car is sold to a retail sustomer 
a more equitable remedy. (This formerly was the practice in e 
istry.) 
thermore, the bill contemplates agreements that forbid an authorized 
to sell “any current model motor vehicle” to any other new- or used-car 
er With whom the first dealer’s factory does not have a selling agreement. 
means that the authorized dealer could not sell a current model car to a 
ar dealer, even though the used-car dealer bought it for his own use and 
for resale. By the same token, by forbidding an authorized dealer to sell 
rent model cars to unauthorized dealers, the selling agreement would sub- 
a dealer to cancellation of his contract if he sold a used current model car 
1 used-car dealer, no matter how badly deteriorated or damaged the used 
ent model car might be. 

here is one other aspect also to consider. We believe the bill may supersede 

‘ conflict with laws of some States that forbid manufacturers to agree with 
lers to Whom they will seil and to whom they will not. 


} 


8. 3110 


This bill is in some respects even more drastic than S. 8946. It would make 
iwful a manufacturer’s terminating or threatening to terminate any dealer’s 
inchise to deal in the manufacturer’s wares if ‘the principal reason for or 
basie cause of” the threat or termination was “the dealer’s unwillingness or 
‘efusal to buy merchandise from said manufacturer.” 
A manufacturer who violated the proposed law, and its officers and agents 
uld be subject to fines up to $5,000 and a year’s imprisonment, to suits for 
unction and to actions for double damages. 
The very least that this bill means is that a manufacturer could not terminate 
a dealer’s sales agreement or threaten to terminate it because the dealer failed 
refused to buy the manufacturer’s product. The dealer could remain in “in- 
ictive” status for years, holding himself out to the public as an “authorized 
lealer” but not handling any of the manufacturer’s goods. 
While this bill would forbid terminating such a dealer’s agreement, S. 3946 
bably would forbid “discriminating” against him by appointing another 
ler in his area. 
Why Congress should be interested in perpetuating the franchises of dealers 
ono longer sell the manufacturer’s product is not clear. 
rhe bill could mean much more than appears at first glanee. It defines ‘‘anto- 
mobile dealer” to include not only dealers who have sales agreements with a 
nufacturer, but to include anyone “engaged in selling” any kind of automobile, 
his would include used-car lots and similar enterprises. It forbids manufac- 
rers to terminate any “dealer’s franchise.” 
[t defines “franchise” to mean “the right, privilege, or authorization” accorded 
by a manufacturer to a dealer “to purchase, sell, and service said manufacturer’s 
res’ whether by contract, agreement, “or otherwise.” 
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It is not inconceivable that this language not only would forbid a manufact 
to refuse to sell to a dealer with whom it had a formal contract, or to thre: 
to do so, but would similarly forbid it to refuse to sell cars to any other “dealer, 
regardless of any formal arrangement between the manufacturer and the dea 
Congress ordinarily reserves criminal penalties and multiple damages for 
that are contrary to the public interest. We know of no public interest 
would be served by forbidding manufacturers to terminate their sales ag 


ments with dormant, inactive, or incompetent dealers. 


3494 


ral that no dealer agreement may be terminated 
turer, Without the consent of the dealer, unless 
dealer the “reasonable value of such franchise to 
reasonable market value) as determined by thi 
The appraisers are to be chosen as follows: 1 by the dealer, 1 by the m: 
facturer, and 1 by the 2 appraisers first selected. Presumably if the de 
agreement specifically describes reasons for cancellation the clause would 1 
apply 
We have already said in the earlier hearings and earlier in this staten 
why we do not believe Congress should prescribe the form or content of dea 
agreements in the automobile industry. 


This bill contains a very complicated device designed, we understand, 
eliminate so-called bootlegging in the automobile industry. It also contai 
provisions relating to advertising by automobile dealers. The bill permits de: 
ers and manufacturers to enter into certain agreements concerning service a) 
warranty facilities a dealer is to furnish and provides for a special discount 
(or rebate) to a dealer for issuing a warranty to a retail customer and furnis] 
ing warranty services to a retail customer. 

In this manner, presumably, a sale by the dealer to other than a retail cus 
tomer would not qualify for the discount (or rebate) and in theory so-called 
“bootlegging” would be priced out of the market. ‘The relation established is 
subject to Federal Trade Commission control and scrutiny. 

However, since a large proportion of cars finding their way into so-calk 
bootleg channels are sold innocently by dealers to presumed bona fide reta 
‘ustoniers, we do not see how the bill would prevent “bootlegging.” 

In addition, the bill raises other questions. It contemplates making deal 
“agents” of manufacturers. Since most manufacturers are not qualified to « 
business in all States, serious “doing business” and tax questions are raisi 
The bill also seems to presume some warranty obligation running directly fr 
manufacturers to retail consumers. 

This is not the true situation and might raise problems under which the n 
ufacturers would be forced to provide their own service and warranty outlet 
rather than relying on dealers for such work. 

We do not see the necessity or desirability of injecting the Federal Trade Co1 
mission into such questions and do not believe it is competent to rule on ac 
quacy of provisions for warranty, et cetera, as contemplated under this propos« 

lvertising provisions of the proposed law would permit manufacture! 
‘ull control over dealer new car advertising and would make ma 
*s responsible for dealer advertising that is false, misleading or decepti 
Vhether such control by manufacturers over dealer advertising 
‘vy or desirable. 


CONCLUSION 


said in our earlier appearances before congressional committees 
year, dealers and factories in the automobile industry are actively seeki 
solutions to their problems that will be mutually satisfactory. 

Recent changes in destination charges having the effect of greatly curtailing 
bootlegging, changes in present sales agreements, changes in the methods of 
handling dealers’ complaints and the discussion and development of furthe 
changes are all a part of this process. We think it true that activities of col 
gressional committees have, in large measure, stimulated and expedited mu 
of this activity. 
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t as long as it is in progress, we feel, and feel strongly, that both the man 
urers and the dealers will fare much better if they work together to de 

» mutually satisfactory relations and to keep their high standing with the 

ie than if Congress imposes on the industry a law that is designed to help 
gment of it as against the other, that is not in the interest of the general 
and that might, in time, destroy or seriously injure the very people it 
rts to protect. 


senator Monroney. Mr. Hufs tader, my apologies to you, sll for 
‘ ping you this late, but we are anxious to get all the information. 
- Hursraper. You were very gracious to give us an extension of 


STATEMENT OF WILLIAM F. HUFSTADER, VICE PRESIDENT, GEN- 
ERAL MOTORS, ACCOMPANIED BY A. F. POWER, ASSISTANT 
GENERAL COUNSEL, AND R. A. NITSCHKE, ATTORNEY 


enator Monroney. Thank you very much. The reporter will re- 
a the’ ‘ir presence, and if they care to testify on any of these matters, 
will be glad to have them do so. 
Mr. Horsraper. Shall I proceed, sir? 
Senator Monroney. Yes, please. 
Mir. Hursraper. My name is William F. Hufstader. I am a vice 
dent of General Motors C orp. in charge of the distribution staff. 
| wish to direct my testimony first and eee ipally to Senate bill 
No. 3946. Before addressing myself to the bill and 1 its specific provi- 
, 1 would like to briefly outline certain basic considerations which 
» necessary for a proper evaluation of the ] propos sed legislation and 
need therefor. 
Ina hearing before this committee in March, Mr. Curtice differenti- 
| between the automobile manufacturer-dealer relationship and the 
lationship between other retailers and their sources of sup ply and 
aracterized it as unique. He pointed out that a high degree of inter- 
pendency exists between the manufacturer and - dealer: that the 
lealer is not legally the agent of the manufacturer but that he is re 
garded as the manufacturer’s representative; that the dealer’s busi- 
s success depends importantly upon the quality and value of the 
oduct which he purchases from the manufacturer; that the manufac- 
rer’s success is determined in substantial degree by how well the 
ealers perform their functions; that the automobile is a highly com- 
< mechanical produc t oper: ited di: uly by millions of persons W ithout 
hanical knowledge and skill; that tod: uy the dealer who sells a new 
must generally purchase the customer’s used car in trade; that fa- 
ties must be provided by the dealer to service the car throuehout its 
‘ful life; that facilities and organizations required by the dealer to 
play, sell, and service automobiles represent a substantial invest 
: that the manufacturer requires substantial investment in an or- 
ization to design and produce e progressive ‘ly better cars in volume; 
it the person: al element is inherent in the rel: ationship between the 
inufacturer and the dealer; and finally, that because of these factors 
d their importance in promoting the success of both the dealer and 
manufacturer, the franchise relationship had been evolved as the 
proach best suited to the sale and service of the product involved and 
the mutus ality of interests e xisting between the manufacturer and 
e dealer under the free-enterprise system and existing laws. 
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If. as a result of that relationship, properly established and 1 
tained. the interests of the manufacturer and dealer are served, 
it follows necessarily that the best interests of the customer 
served. , 

Recognizing the value of the franchise system, over the years G 
eral Motors constantly sought to improve its factory-dealer relat) 
ships with changes and additions in its selling agreements and 


policies. In 1930, it introduced the practice of granting an allowa 


on the excess over 3 percent of new cars of the preceding mode] 
remaining in stock when new models were announced. In 1934, G 
eral Motors Corp. created within its management organization : 
tribution group to study and review the distribution practices 
policies of the corporation and to make recommendations to cor) 


tion and divisional managements. 

In 1935. it established the General Motors Dealer Council. In 
the selling agreement provided for definite obligations on the 
of General Motors in the event of termination of the selling agree: 
under certain conditions. In 1938, a provision was incorporat 
the selling agreement for the return by the dealer of purchased par 
within 30 days. Inthe same year the General Motors Dealer Rela: 
Board was established. 

In 1941, it liberalized the administration of the warranty arrai 
ment by adopting a policy of accepting warranty claims fro 
dealer on the basis of 12,000 miles or 12 months instead of limiting its 
obligation to the warranty period of 4,000 miles or 90 days, w! 
was the obligation under the selling agreement and was standard 
the industry. 

Whether these improvements in the selling agreements and policies 
made over a period of years were adequate under then existing co: 
ditions is perhaps not important now. However, this record, wh: 
sets forth only some of the improvements troduced over this period 
of time, does establish that General Motors on its own initiative co 
tinually sought to improve its relationships with its dealers. Furthie 
more, at no time has General Motors voluntarily eliminated or mii 
imized either by contract or policy, any right or privilege enjoyed by 
the dealer and regarded by the dealer group as beneficial or important 
toit. It was for legal reasons that the corporation, in 1949, eliminated 
from its selling agreements the so-called territory security provisio1 
regarded by many dealers as beneficial and important. 

A review of the years 1939 through 1941 following a recessi« 
1938, shows that General Motors dealers and General Motors itseli 
enjoyed increasing prosperity. Many of the conditions complained of 
in the vear 1938, which were at least ageravated by the recession of 


y 

that year, disappeared partly because of improved business cond 

tions and partly because of improvements in the factory-dealer rel: 
tionships. During the period of 1942 through 1946 when the auton 

bile business was confined to service operations, factory-dealer rela 
tionships continued to be reasonably satisfactory. Then in the year: 
1947 until the latter part of 1953, the automobile business enjoyed 
unprecedented prosperity. 

In 1946, General Motors recognized that the tremendous pent-up de 
mand for automobiles which had accumulated during the war years 
would create serious problems for the customer, the dealer, and tli 
factory. Customers, depending upon their need and desire for th 
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wet, were willing to purchase ears for amounts substantially in 
of prices ests ablished in same with historically normal 
ng procedures. Some customers were sceking prefe rred delivery 
ear Whether they were entitled to it or not. This was the situa- 
to be met by the dealer and to be solely within his control within 
mit of the cars that he could purchase from the manufacturer. 
latter had the problem of allocating its product to its dealers 
| this connection, General Motors, for 2 years, followed a plan 
inced to the dealers during the war years which was based 
pally on the historical pattern of distribution. Another matter 
ie consideration and within the control of General Motors was 
tablishment of list prices for its automobiles, Although the 
. for cars would have justified the higher list prices in the 
r period, based upon the laws of supply and demand, General 
rs priced its products in accordance with pricing procedures 
id been in e {fect in the corporation for many years. 
h the tremendous demand for new and used motor vehicles and 
titive market conditions practically nonexistent for a long 
| of time, dealers did not sustain losses on cars taken in trade 
fact, generally resold them at a profit. Thus, the 24 percent 
int from list price granted to dealers represented full gross profit. 
s connection, it should be noted that at no time has there been 
inge in the historical pattern of discounts. 
vas In this unusual situation post war and under the then exist- 
ibnormal conditions that many of the practices which plague 
dustry today were generated or developed. Whether the manu- 
rer, the dealer, the consumer or all of them are to blame and 
to what extent, is not too important at this time. What is 
tant is that these conditions and practices, and their causes, be 
nated, 
ferring to the bill itself, we subscribe to the apparent general 
tives, a principal one being, as I infer from the record of the 
ngs last week, the preservation of the franchise system of dis- 
tion of automobile production. The point has been made that 
proposed legislation is limited in its application to the automobile 
try. By way of explanation, it has been stated that the com- 
ee’s study over a period of many months, broad and intensive as it 
been, was limited to the automotive industry, and that the facts 
nformation on the farm implement industry and the appliance 
| other businesses, which use the franchise system, have not been 
loped. 
llowever, the justification for the legislation in principle, irre- 
ve of efforts of manufacturers and dealers to correct bad 
tices and improve the distribution system, seems to rest on the 
hise system as such. If that is so and if for that reason, the 
ition is basically sound for the franchise relationship, as dis- 
lished from the normal seller and buyer relationship, it would 
ir that it should be made applicable to any business using the 
hise system of distribution. 
is true that this matter can be studied and that legislation can 
proposed in the future to accomplish this. However, this approach 
s the door to possible amendments to meet particular situations 
given business under study at the time. Such possible amend- 
ts may extend or even limit provisions previously enacted after 
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study and appraisal, in the light of the franchise Sj 


‘he first subsection of the bill deems it an unfair practice for 
1) mutacturer to induce by means of coercion, Intimidation, or dis ! 
ination, any of its dealers to order or accept for delivery any pri 
of any kind. General Motors, and I am sure all the manufact 
of motor vehicles, subscribe to the objectives of this part of the | 
Whether legislation is hecessary to accomplish these objectives 
another question, 

With re spect to motor vehicles, purchases are made by dealers | 
on the basis of written orders executed and submitted by them 1 
factory. eapite this, an excess inventory of new cars can dev 
This may be due to causes beyond the control of either the dealer or 
manufacturer; it may result from an incorrect ” praisal of the m 
on the part of the dealer or the manufacturer, or both. In the ea 
the manufacturer, devant or sdbaieaton ean be caus 

In the course of hearmes before this subcommittee, mentio) 
been made ot many ot these possib le Causes for excess new-car 1 VK 
tory but great emphasis has been placed on maldistribution and oy 
produce pes particularly the latter. As far as General Motors is co 
cerned, we believe that there has been some maldistribution for soy 
of which the corporation is not entirely responsib le, but it has 
importantly contributed to the excess inventory of new cars. 

We have always watched our distribution carefully and in the p 
few months W hen hew car stocks of dealers have been the highest Ort! 
postwar period, we have given it special attention. We believ 
have the procedures and remedies for avoiding maldistribution. 
for overproduction, we repeat what we have stated before: namer 
that there has not been overproduction of General Motors ears in rela 
tion to the demand and the market for these products. 

In the latter part of 1953 when some makes of cars were prod er 
acta high rate in relation to the market for that season and the weeks 
follow, there was an excess of 1953 models of certain makes w 
overhung the market at the time of the introduction of the 1 L904 mode 
With the introduction of 1954 models of General Motors ears in t 

fall of 1953, General Motors dealers had on hand only 2.03 perce 


thelr aggregate rchases of 1953 models, which m: nV dealers wi 


i 
] 
i 
t 


as less thana desirable inventory for theirs ales purposes Vv 
ing for full production of 1954 models to make available to t 
ha lequate stock, 

At the time of introduction of 1955 models of General Motors 
in the fall of 1954, Gener: al as dealers had on hand approx 
mately Lo] percent of their agoregate purchases of 1954 models. 

Ag: = me ' vhen 1956 models were introduced by Greneral Motors i 
fall of . dealers had on hand approximately 1.64 percent of tl 
hn ee of 1955 models. ; 

Turnn & TO automotive parts, for years General Motors has ha 
provision in its contract for the return of purchased parts withu 
days of the purchase by the dealer. In addition, General Motors 
provided in its selling agreements for an allowance under a | 
obsolescence plan of 2 percent of annual purchases, Recently, 
period for the return of purchased parts has been increased from : 
90 days and the obsolescence allowance has been increased from : 
+ percent. 
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addition, General Motors has recently agreed to absorb the cost 
f new car direct-by-mail programs previously charged to the dealer. 
(| costs of sales contests and owner magazines, which heretofore have 
borne entirely by the dealer, are now shared equally by the dealer 
the division. 
With respect to other products and items of any kind, we are making 
effort to be sure that a dealer purchases only what he wants. 
re are certain items that some dealers may need and others may 
In the case of special tools, the dealers who understand their 
in minimizing labor costs and parts breakage are very willing 
hasers. Our polic’ v isto sell all these products on the basis of nee d 
| value. If there is any deviation from that policy, a dealer need 
submit his complaint through the channels recently established 
purpose, and the deviation will be corrected. 
vir behef on the basis of the foregoing record that coercion, 
idation, or diserimination do not exist in the sale of any General 
s product by factory representatives today. 
‘of the principal points made in the hearings before the Sub- 
ttee on Antitrust and Monopoly was that the sale of products 
ccomplished in many instances as the result of the threat or fear 
nrenewal of the selling agreement which expired annually on 
31. The point was made that even if there were not an ex- 
threat, the fear existed in the mind of the dealer because of the 
ir term of the contract. 

Partly because of this and for other reasons, including the amount 
pital investment required today in a dealership operation and 
historical fact that the great majority of General Motors dealers 

ued to operate over per iods of many years on the basis of a more 

ss automatic renewal of the selling agreements, Mr. Curtice in 

mber 1955 announced the extension of the term of all then current 

ler selling agreements from 1 year to 5 years. This, in our opinion, 

nated the principal opportunity or reason for any such possible 
oercive practices. 

In view of the foregoing, the first part of this bill is unnecessary 
far as General Motors and its dealers are concerned. Further- 

» the terms of this subsection are so susceptible of varied interpre 
. that unless they are defined or clarified by established stand- 
rds, unnecessary and costly litigation and proceedings will result. 

The second subsection of the bill is designed t to eliminate boot- 
ng. Tam sure that all manufacturers and dealers who value the 
will of their products and their businesses, and their relations 
each other and with their customers and the public, consider this 

ost serious problem in the industry which must be solved by co- 
perative effort. 

This is not a practice which came into being in the postwar period. 
We had bootlegging before the war, but the antibootlegging clause in 

—— agreement tended to minimize the practice. Even with this 
‘there were bootleg transactions, some of which were very suc- 

es fully camouflaged. ‘This was accomplished by executing a bill of 
le in favor of an individual and registering the car and then having 
ndividual execute a bill of sale in favor of the retailer who was 

ne real purchaser of the bootleg product. The intermediary received 
ismall fee for his part in the transaction. The clause in question and 


) 


3438—h6—pt. 2 15 
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the territory security clause were eliminated from the selling ag 
ment in 1949 upon advice of counsel. 

‘a the postwar period, bootlegging came back into the pict 
Because of the demand for cars and the prices the customers wer 
willis ng to pay and the resulting profit to the seller, many nonfr 
chised dealers went into the business of dealing in bootleg automobi 
Because of the volume of business and the substantial profits invol\ 
these dealers became well established so that they were financia 
able to continue their operations, even when the margin of profit \ 
lowered by competitive conditions. They are established today 
ready sources and markets for bootleg automobiles and they 
sive ly solicit business. 

There have been m: my causes for bootlegging during the postwa 
period. Some of these ts ive been eliminated or minimized in recent 
months. Many of these causes have been mentioned in hearings of 
congressional committees but pretty generally overproduction has bee 
emphasized as the principal cause. With that conclusion we do not 
agree, 

There is no doubt that the difference in freight charges in the dif 
ferent parts of the country was a contributing factor. However, ty 
differential has been minimized by bringing these freight charges 
more in balance through the sche dule of desti ination charges announced 
by the industry early this year. Price packing is another cause 
it is still prevalent. Maldistribution has also been a cause of boot 
legging but in recent weeks has been minimized, if not eliminate: 
Finally, another cause is the selfish desire of some dealers to realize 
a quick profit with a minimum of selling effort, expense, and othe: 
overhead costs. 

In evaluating this latter cause in relation to overproduction, refer 
ence should be made to the immediate postwar period and to mode! 
announcement periods. During the years 1947, 1948, 1949, 1950, 19: 1, 
and 1952—a 6-year period—bootlegging was practiced extensively : 
particularly in General Motors cars. Yet no one familiar with | the 
short supply of, and unfilled demand for General Motors cars during 
those 6 years, would even entertain a thought that there was overpro 
duction of General Motors cars in those years. Again in 1953, 1954, 
and 1955 at the time of introduction of new models when such models 
were in short supply, cars were bootlegged. 

In such markets bootlegging on an extensive scale existed only be- 
cause some dealer or dealers wanted to sell new cars in the bootleg 
market for the profit they would receive with minimum selling and 
overhead expense. [Based on this experience, it is obvious that, hum: 
nature being what it is, there will always be some selfish dealers who 
will bootleg cars for a quick profit. Such dealers are a threat to the 
franchise system of distribution of automobiles. 

Referring now to the retail automobile market as it exists today, 
there is and has been for some few weeks, an excess of new car inve! 
tory in the hands of dealers, despite the fact that we are now well into 
our normal selling season. ‘This may be attributed by some to over 
production, particularly on the basis of an after-the-fact opinion, but 
the manufacturer cannot establish production schedules on such a 
basis. 

Since in our mass-production business orders must be placed wit! 
suppliers on the basis of a lead time of 3 months, production must 
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be established 3 months in advance. Including the scheduled 
duction of the month in which orders are placed and future sched- 

are established, production is fixed for a period of 4 months into 
future. In determining such schedules, estimates are made on 
basis of the 10-day reports of the General Motors dealers of their 
rent stock and sales of new and used cars, monthly projections by 
lenlers of their estimated stock and sales of new cars for the next 
mnths, existing production schedules, market conditions and trends 

ated by current conditions, as well as historical experience. ‘To 
extent possible and practical, established production schedules 
be adjusted from time to time. 

xcept for the fact that 1956 models of certain makes were intro- 

d in the fall of 1955, earlier than in other postwar years, which 

have adversely affected the normal 1956 selling seasonal demand 

‘cars, the historical pattern of the industry seemed to prevail in 

latter part of 1955. 

October and November, unfilled orders for General Motors cars 
eased. Production was scheduled 4 months ahead on the basis of 
it appeared to be a normal and historical trend. While there were 

adjustments in subsequent schedules, production was planned 

expectation of a seasonal increase in demand, commencing in April 
1956. In accordance with the customary planning and pattern for 
it period of the year, involving the purchasing of materials and 
ponents, and the maintenance of a level and stable work force, 

“ur Inventories increased. When a normal increase in demand did 
materialize in April, indicated adjustments in future production 
edules were made to the extent possible and reasonable. When the 

demand for new models in May did not meet normal expectations for 
that month, further adjustments in production schedules were made. 

\s a result of these adjustments, the new-car inventory of General 

rs cars in the hands of dealers decreased approximately 40,000 

during the month of May. As of May 31 General Motors 
ers had on hs ind 41649 days’ supply of cars, which is considerably 
than the days’ supply of the rest of the industr y. 

Production schedules for the balance of the 1956 model run have 
been finalized because it was necessary to make firm commitments for 
materials and components required for the balance of the model run. 
On the basis of the present market and the trend of sales, it is antici- 
pated that 1956 General Motors model cars on hand, at the time of 

ouncement of 1957 models, should be less than 2 percent of the 
agevregate purchases of such models during the model year. This 
line with our customary production planning in General Motors. 

was with full recognition of all of the foregoing that we were 

ured in March of 1954 to incorporate in our selling agreements a 
use which would in effect require the dealer to offer new cars back 

at dealer’s cost before disposing of them in bootleg channels. 

Our purpose was to eliminate bootlegging of General Motors cars. 
If we were solely responsible for the excess inventory on the basis of 
facts and information available to us, we were prepared to repurchase 
such excess cars. If we failed to do so, our responsibility for the 
= ition would be established. 
urthermore, if the excess inventory resulted from a wrong estimate 
by the dealer, whether or not on the basis of poor judgment, we also 
e prep: red to purchase such excess cars or arrange for their orderly 
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disposition at retail to avoid the movement of these cars into bootleg 
channels. In some instances, the cooperation of both ourselves and 
our dealers would be necessary. If the excess inventory developed 
from local conditions or a sudden change in the local market, unfore- 
seen when orders were placed by the dealer and accepted by the mai 
facturer, arrangements would be made to move the cars to other areas 
for sale to other dealers. 

If there were a sudden unanticipated change in market conditions 
due to unforeseeable causes and this were nationwide, the problei, 
would be widespread and more acute, but if handled properly should 
still be a temporary condition. Such an oversupply of new cars «i 
veloped in 1938 and was liquidated by the industry in an order) 
manner. 

We also believe that such a clause would have the effect of minimiz 
ing possible overproduction and maldistribution. The dealer would 
be careful to order only cars that he could expect to sell at retail. 
The manufacturer’s representatives in the field responsible for dis 
tribution would avoid maldistribution in order not to be in the posi 
tion of repurchasing or refusing to repurchase cars. The factory 
would schedule production carefully to avoid overproduction. 

When in 1954 we submitted the proposed clause to the Department 
of Justice, we were of the opinion that it did not violate either the 
spirit or the provisions of the antitrust laws. We recognized that it 
involved a restraint upon the disposition of cars by the dealer after he 
had acquired title to such cars. However, we believed that the re- 
straint was reasonable on the basis of all the factors involved. 

In the first place, it did not impose a restraint or restriction upon 
the retail disposition of such cars by the dealer. He could sell them 
at retail to anyone, anywhere, at any price. It is this retail dis 
position of cars that represents the principal function and business of 
the sales activities of the dealer. It is the retail sale of motor vehicles 
that he represents will be his principal sales business, at the time 
that he applies for and accepts the franchise and agrees to develop the 
sale of the manufacturer’s products in a given territory. 

Any sales of new motor vehicles of the manufacturer at wholesal 
should be incidental to, or beyond the normal business operations and 
purpose of his dealership. Therefore, any limited restraint upot 
the ene of new cars should not adversely affect or injure 
the business of the dealership, particularly when the restraint is 
merely an option to repurchase granted to the manufacturer, who 
is e ngaged i in the business of wholesaling such cars and who sold them 
originally to the dealer for the express purpose of sale at retail. 

Considering the public interest, the restraint is reasonable sinc 
its purpose is to make certain that the cars move into retail channels 
through franchised dealers who have the trained personnel and the 
facilities to condition and service the cars for safe operation and use 
by the purchaser on the highways. 

Some may think that the public interest is adversely affected on 
the false premise that the motor vehicle can be pure hased in bootleg 
channels from a nonfranchised dealer at a price lower than the amount 
charged by the enfranchised dealer. In exceptional cases this may 
be true, but generally the customer pays a higher price in relation to 
the value of the product for a bootlegged car than for a car pur 
chased from a franchised dealer. If as frequently happens, the 
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otlegged car has been driven for any great distance over the high- 
at excessive speed and is not properly conditioned and serviced, 
difference in value more than offsets the difference in price. In 
ldition, the subsequent excessive costs for service must be considered. 
The proposed clause contained no obligation on the part of the 
! os wturer to repurchase cars offered to the manufacturer by 
the dealer before the movement of such cars into wholesale channels. 
In effect, the manufacturer was given the option to repurchase. This 
is considered reasonable insofar as the manufacturer was concerned, 
e such excess Inventory of new cars might in the normal course 
elop without any fault = entenigtiilanes on the part of the man- 
‘turer. Furthermore, dealers generally and nationwide de- 
oped excess Inventories at new cars, the repurchase of all these 
excess ‘s by the manufacturer would not solve the problem. In 
dition, no manufacturer, regardless of his financial resources, could 
ify to his stoc kholders the assumption of such a financial risk. 
‘On the other hand, the dealer would not be injured if the manu- 
urer should not exercise the option since he as the dealer would 
l| be in a position to dispose of the motor vehicles either in whole- 
yr retail channels. 
lhe remedy available under our proposed clause, if it could legally 
neorporated in our selling agreements, is admittedly drastic, since 
each of the provision could be made a basis for termination of the 
ranchise. However, since bootlegging 1 1S SO widespread today and is 
ha threat to the dealer franchise system and to the automobile 
ustry and the economy as a whole, a drastic remedy is needed. 
Wi th such a remedy, the dealer who engages in casual bootlegging 
transactions will offer such cars to the manufacturer for repurchase 
th no loss to the dealer other than perhaps ee costs and 
overhead expenses incident to having the car in his inventory, 
ther than expose himself to the possibility of icles his franchise. 
hese casual bootleg transactions in the aggregate represent a sub- 
tantial part of the bootleg market. The dealer, however, who fla- 
grantly bootlegs cars in volume will and should lose his franchise. 
When the proposed clause was submitted to the Department. of 
Justice, we believed that in operation it would be fair, reasonable, 
ind practical for all concerned and that it would eliminate bootleg- 
ving. We were firm in that belief in January of 1955 when we com- 
mitted the corporation to an obligation greater than it would assume 
ul der the proposed clause and made a firm offer to all General Motors 
ilers s for the balance of the 1955 model year, to repurchase or to 
range for the repurchase by other General Motors dealers in other 
eas, any new and unused passenger cars that might be considered 
excess supply. ‘That offer was made in the light of conditions existing 
at that time and for a limited period. 
With respect to the proposed clause, we still firmly believe that if 
t could legally be incorporated in our selling agreements and en- 
forced, the bootleggin g¢ of Gener: te Motors cars could be eliminated. 
The general purpose of the first ene of this second subsection 
the proposed legislation would appear to be similar to that con- 
nplated by the clause which we submitted to the Department of 
Justice. However. the provision against “knowingly” selling the ear 
for resale as a new motor vehicle” leaves a loophole for the move- 
t of these cars into the bootleg channels. The dealer technically 
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could sell the motor vehicles with the understanding that they woul 
be resold as used motor vehicles and, in fact, most bootlegged 
ears are resold as used cars, probably because in many States an 
many mun ic ipalities a nonfranchised dealer is not licensed t 

new cars. Furthermore, the provision as written would not tie 
sales to rental agencies and fleet operators who move many cars 

the bootleg channels with and without the knowledge of the 
chised dealer. 

The language “without first affording such manufacturer an op 

tunity to repurchase” is Inaccurate and conflicts with the last por 
of the provision since under that part of the subsection the m 
facturer is required to repurchase. 

The term “price paid” is not defined. Ordinarily, the price 
is considered to be the price set forth on the invoice. This inclu 
taxes, handling charges, and destination charges. Under a nor 
interpretation, therefore, these additional charges would be assu 
to be included in the words “price paid.’ 

It has been indicated in the hearings that it is not intended that t! 
words “price paid” shall include the destination charges covering the 
delivery of the motor vehicle by the manufacturer to the dealer. If 
this isso, the bill should be clarified but even if it is clarified it is 
still, both from the vie wpoint of the dealer and the manufacturer, 
criminatory since dealers located near the home plants incur no 
stantial penalty while other dealers would incur penalties in incr 
ing amounts, depending upon their location away from the | 
plants. 

The last part of this second subsection of the proposed legislati 
would impose upon the manufacturer the obligation to repurchase 
cars offered to the manufacturer by his dealers under some plan w! 
would be equitable to all dealers and consistent with the financial 
resources of the manufacturer. The adverse effects of such a pro 
sion are many and far reaching. 

Generally speaking, such legislation is anticompetitive and contrary 
to the basic objectives of the free-enterprise system. To the extent 
that it is designed as a cure for overproduction, it fails to achieve its 
objective. While no manufacturer would intentionally overproduce. 
the proposed legislation would not insure that it could not happen. 
Furthermore, the legislation does not, as such, relate to bootlegging 
nor prevent it and it may create an impossible economic situation {01 
the manufacturer. 

If the first subsection of the proposed bill relating to coercion and 
intimidation is enacted, the second subsection is unnecessary. If the 
manufacturer cannot coerce or intimidate a dealer into purchasing 
motor vehicles, why is it necessary to impose upon the manufacturer 
the obligation to repurchase any cars offered back to him by the 
dealer ? 

There is no limitation upon the right of the dealer to return cars to 
the manufacturer for repurchase. He m: Ly do so for any reason which 
may be entirely to his self-interest. Under normal conditions, the 
self-interest might be peculiar to the particular dealer. In the event 
of sudden economic changes affecting the economy or the automobile 
business as a whole, or in any year as the end of a model run approaches, 
it might be to the self- interest of all dealers to return their stocks to 
manufacturers for repurchase. 
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(his latter situation is already provided for in the General Motors 
ing agreements since they make provision for rebate to dealers of 
percent of the list price of prior-year models on hand at the time of 
‘roduction of new models. 
Phe effect of this proposed legislation in operation would be to pre- 
nt the consummation of a sale by the manufacturer until the dealer 
s resold the product, since the manufacturer would always have the 
tingent liability to repurchase the product. In effect, it imposes a 
signment sale on the automobile manufacturer without giving him 
legal rights of a consignor. It eliminates for the dealer the risk 
oss which is inherent in the free-enterprise sys stem. 
Phe phrase “consistent with financial resources.” which incidentally 
not defined, for all practical purposes, would not afford adequate 
tection to manufacturers. 
a substantial excess of new car inventory should deve lop in the 
is of dealers generally and the manufacturer should be required to 
chase such excess new cars, the resultant financial loss to the 
if vcturer, even if he had the finane: owe resources to absorb the loss, 
d be an unreasonable burden upon the manufacturer and its stock 
ers. If the manufacturer were in no way responsible for the con- 
ion, considering our free enterprise system and the normal risks 
parties operating thereunder assume, it would amount to con- 
tion of property. 
the above-quoted phrase implies that a manufacturer in a weak 
ial condition might be permitted to refuse to repurchase cars 
-. of course, would automatically permit the dealers to bootleg 
cars at will. Such a condition would depress the market for 
nufacturers and cause the dealers of all other manufacturers 
ive excess stocks of new cars. If, then, such other manufacturers 
e required to repurchase the accumulated excess of new car in- 
tories, they would be penalized as a result of the overproduction of 
ther manufacturer. 
5 e the De ‘parrment of Justice has already issued an opinion that 
uc - more drastic bootlegging clause presented by General Motors 
ts consideration was illegal under the antitrust laws, this proposed 
ndment to the Federal Trade Commission Act would obviously 
inconsistent with the provisions of the antitrust laws. W ithout 
vision in this proposed legislation for exemption from the opera 
of the antitrust Jaws, the manufacturer would be placed in an 
possible position. 
lhe remedy provided by this legislation for unfair acts or prac 
would be on the basis of a cease and desist order issued by the 
eral Trade Commission. This seems to us to be an inadequate 
hanism for eliminating bootlegging. While it would be relatively 
for the Federal Trade Commission to police the manufacturers 
their repurchase obligation, it is doubtful that they would have a 
tf of personnel adequate to check and investigate sales by thousands 
lealers throughout the country. They would be unable and per 
ps even reluctant to investigate compl: unts involving only a few 
tlee transactions and would concentrate on the dealer who might 
tleg in volume. However, these few bootleg transactions, if 
ved in by many dealers, represent bootlegging on a large scale. 
\ssuming that for any reason excess inventories of new cars develop 
2 substantial number of dealers and the manufacturer is com- 
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pelled to repurchase a substantial number of such cars, consider his 
dilemma—he cannot scrap them and he cannot sell them to other dea] 
ers if an oversupply exists nationwide. He will have no alternatiy 
but to dispose of those cars at the best prices he can obtain eithe: 
wholesale or retail channels. Then the very system sought to be pre 
served by this legislation, namely, the franc hise system, will be we: 
ened, if not actually destroyed. If the condition prevails for 
period of time, the manufacturer will find himself distributing 
produc ts through two entirely different systems of distribution, a 
uation W hi ch could prove to ‘be intoler: ab le. 

Finally, the practical effects of subsection 2 would be that all may 
facturers would either insist upon the purchase of cars by dealers o 
the oasis of specific retail orders or they would be ultraconservativ: 
in scheduling production. The result would be that motor vehicle 
would always be in short supply, priced higher because of relative] 
higher costs in relation to volume, and sold to retail customers by 
dealers at higher prices because of the overbalance of demand in rela 
tion to supply. — for all practical purposes, the dealer would 
control produc tion b the manufacturer. This would not only be 
consiste nt with the objectives of the free-enterprise system, but would 
have far-reaching economic effects upon all persons who contribute in 
any way to the manufacture and assembly of automotive products, i 
cluding the suppliers and their employees, as well as the emp sai 
of the manufacturers. 

In view of the foregoing, we are opposed to subsection 2 of the bill 

The third subsection of the bill provides that a manufacturer of 
motor vehicles who holds out or requires that warranties oe pulfilled 
and service rendered by its dealers, must establish a reasonable syste 
of compensating all of its dealers for maintaining the personnel and 
facilities required to fulfill such warranties and render such servic 

For years the General Motors selling agreement has provided fo 
partial compensation to dealers for materi: al and labor costs in maki ng 
warranty adjustments. Hlowever, the new General Motors selling 
agreement provides for full reimbursement to dealers in connection 
with warranty adjustments. Under the provision, a dealer is paid 
an amount equal to the current dealer net prices of parts, plus 10 per 
cent, and 100 percent of the labor rates related to, and based upon, a 
flat rate system of time allotments as recommended and furnished by 
General Motors and agreed upon with the dealer. 

Strictly interpreted, this subsection appears to provide for the pay- 
ment of compensation for maintaining personnel and facilities and 
not necessarily for services rendered. No norm or standard for es 

tablishing such a system of compensation or for determining its rea 
ie is incorporated in the bill to guide the manufacturer. 
Therefore. ac adequi wey and reasonab leness of the system would be 
suoject to the discretionary determination of the F ‘ederal Trade Con 
mission and would ob viously have to be cleared by the Commission 
before placed in oper: ation. Apparently, the subsection is not nl 
tended as a territory security bill. 

A question is also prese nted as to whether a reasonable system for 
compensation, which the manufacturer is obligated to  establis 
might violate the Sherman Act. If there is a reasonable possibility 0 of 
such a violation, a conflict between the Sherman Act and the Federal 
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ide Commission Act, similar to the possible conflict which I pre- 
uisly referred to in connection with subsection 2, might well exist. 
ince the current General Motors selling agreement provides a rea 
tble standard of full reimbursement for dealers as a group, and 
are ntly accomp tae the objectives of this subsection, the proposed 
lation would appear to be unnecessary insofar as General Motors 
ths dealers are concerned. 
fourth subsection provides, in effect, that a manufacturer cannot 
ncel a dealer unless (@) his selling agreement contains mutually 
eed upon standards for determining the dealer’s duties and obli 
ons and (0) the dealer has failed to perform in a reasonable man- 
one or more of such duties and obligations. 
[f we interpret this clause and the prov isions of the General Motors 
ng agreement correctly, the clause would accomplish nothing that 
ot already provided for in the General Motors selling agreement. 

[lowever, every termination of a os agreement would be sub- 

to review by the Federal Trade Commission. Considering that 
ler the General Motors selling agreement, a dealer m: Ly appeal to 
mpartial umpire for review of the termination and also has an 
quate re medy at law, there should be no need for the Government 
nject itself into the administration of such business rel: tionships 
transactions, 
Subsection 5 provides, in effect, that a manufacturer shall not cancel, 
inate, or fail to renew the selling agreement of any dealer without 
eeing to effectuate an equitable liquidation of the assets of the 
lership 

Phe new General Motors selling agreement provides that in the event 

termination of a selling agreement, General Motors will purchase 

the dealer new and unused current model cars, unused and un- 
aged repair parts listed in the current parts and accessories price 
ill unused and undamaged accessories and service supplies pur 
ised from General Motors during the preceding 12-month period 
ertain signs of the dealer. In addition, this selling agreement 
vides that in the event of termination for certain causes or in the 
ent of failure to renew the selling agreement, General Motors will 
irchase or effectuate an equitable liquidation of certain of the 
sets of the deale ‘ship under ce rtain terms and conditions. Howeve Ks 
repurchase of assets or equitable liquidation of certain of the assets of 
» dealership under certain conditions is not provided for in the 
ent of certain terminations as, for instance, death of a principal of 

e dealership or conviction of the dealer or any of its principals of a 

rime which may adversely affect the goodwill or interests of the 
aler or General Motors. 

Whether the provisions of the General Motors selling agreement 
would be considered as proy iding an equitable liquidation of the assets 
of the deale rship cannot be de termined from a reading of the subs ec 
tion. If the subsection is intended to apply to every termination, the 

ieral Motors selling agreement would not be ¢ ‘considered as accom 
shing the objectives of the subsection. 

We feel that the provisions of our selling agreement pore vide for 
in equitable liquidation of the assets of a dealership under certain 
terms and conditions and in connection with certain terminations. 
We do not believe that we are under any obligation to cul le ‘fo ran 
quitable liquidation in event of certain terminations, such as death 


0 
] 
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of a principal or conviction of a principal of a crime where we ha 
no responsibility whatever for these causes of termination. Accor 
ingly, we would be opposed to subsection 5 if it should be interpreted 
to be applicable with respect to all terminations. Even if this su! 
section is intended to be limited in its application, its intent eh 
he clarified by enumerating the specific terminations to which i 
applicable and a standard for determining an equitable euldetion. 

In view of the fact that Senate bill 3946 was apparently intended 
to incorporate the desirable and necessary features of other bills pend 
ing before the Senate, presumably S. 2929, 8S. 3110, 5S. 3494, and S. 3543, 
our comments with respect to provisions ‘of S. 3946 which correspond 
to ie other bills are also applicable to such bills. 

2929, the Potter bill, in our opinion is more restrictive than 
necessary to eliminate bootlegging. 

S. 3110, the Butler bill, is designed to prevent the termination ©: 
threate ned termination of a dealer franchise on the basis of the dea 
er’s unwillingness or refusal to buy merchandise from the manufa 
turer. The bill contains harsh penalties and remedies. 

Since the current General Motors selling agreements and Genera 
Motors policies provide adequate safeguards against the practic 
against which this bill is directed, the legislation is unnecessary insofai 
as General Motors and its dealers are concerned. 

In view of the provisions of the current General Motors selling 
agreements, S. 3494, the Kefauver bill, as it applies to the automobi| 
industry, is unnecessary. It should be noted that this bill avoids on 
constitutional objection to which S. 3946 is subject, by providing fo 
its application to dealer franchises executed after the date of enac' 
ment of the proposed act. ‘To that extent, it does not impair the obl 
gations of existing contracts. 

Many of the comments which I have made with respect to the othe: 
proposed legislation are not applicable to S. 3543, but we believe that 
the objectives of the bill can be accomplished without legislation. 

Thank you for affording me the opportunity of presenting this 
statement. 

Senator Monroney. Thank you very much, Mr. Hufstader. W: 
appreciate your comments on this bill that we had before the com- 
mittee and also on the other pending legislation. I would presume 
from the latter pas" of your testimony ‘that you stand in the same 
position that Mr. Gossett does in that you know of no bills now pend 
ing in the Congress, in either House, with the possible exception of 
the Bennett bill, that you would feel it wise to support ? 

Mr. Hursraper. I think that we testified, and I was just trying to 
turn to the page, where we say that we are in effect in sympathy with 
the purpose of this bill, but certain provisions of it we are not, so that 
T don’t think that we could quite be in the same situation. 

We proposed, as we have testified in March of 1954, that we be 
permitted to make certain provisions in our contract for this clause, 
and we still feel the same. And if there were legislation—— 

Senator Monronry. That is, offering to the factory of the excess 
stock cars ? 

Mr. Hurstaper. Yes, sir. 

Senator Monroney. That part of the bill, I believe, being coupled 
in the same paragraph with the requirement that the factory repul 
chase, makes the bill as it stands objectionable throughout. 
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Mr. Hursraper. That is right, sir. 

Senator Monroney. Therefore, you are in the same position as the 
nd Motor Co. in the fact that you feel that no legislation now pend- 
before the Congress, viewed in its entirety, would be satisf: actory 

(jeneral Motors ¢ 

Mr. Hurstaper. Technically that is correct; yes; but I still would 

to suggest, if the Senator plea se, that both with regard to this 
irchase agreement—and Mr. Curtice has testified that if territory 
irity were : permissible, if legislation would make that permissible— 

t would be incorporated in our selling agreement. 

Senator Monroney. Of course, the committee is badly divided, as 
he dealers, on the subject of territorial security. 
. Hursraper. In spite of that- 
enator Monroney. You still think it good? 

ee. Hurstaper. We still would incorporate it if legally permissible. 

Senator Monroney. That would bring into play perhaps even more 

tification than the assertion of the last witness, Mr. Dean, that it 

a greater “locational monopoly’—in that it would definitely 
a territorial security for the dealer to have exclusive distribution 

_ product in that particular franchised area. 

. Hurstaper. I have always as a salesman felt that it is a good 
, to sell one’s product and so we will stick to our position. 

Senator Monroney. You do it quite capably. 

We feel that, listening to your very able statement, that practically 

ery objective that on bill shoots for—you now feel that that objec- 
is good, but it can be better done by being left to the private 

tractual and wal will arrangements that exist now at this time 
between GM dealers and the GM company ? 
Mr. Hursraper. Yes, we do feel that, Senator. We feel that the 
nges that have been made in our selling arrangement, which we 
rted working on last December and which are currently being 
med by General Motors dealers, their respective divisions, embody 
e things that are part of the proposed legislation. 
Senator Monronry. Let me compliment you, as well as Ford and 
ir vo and all the others, on the vast change that has taken place 
: December in the dealer rel: ationships—in the reforms and cor- 
tions, dealers boards and vice presidents in charge of dealer rela- 
ons and the many, many other things. They have been tremendous. 
\Ir. Hursraper. Thank you, sir. 
Senator Monroney. I know that they are done in the good spirit 

{ improving the basic understanding between the parties. The pur- 

se Of this bill is not to damage, or to interfere, in any way, with that. 
fact, we feel that the new high ground that you have staked out, in 
mpany with Ford and Chrysler and the others, has been a very 
ward-looking step of recognizing the inherent partnership whic h 
iso widely and ably detailed. It is the best description I have heard 

f the relationship between the automobile dealer and the factory—as 
( peculiar relationship has developed in this great industry through- 

t the years. 

Since you have staked out most of these positions as being the 

os needed in the industry, we find that the great volume of dealers 
th whom we talked—and it is not just national automobile dealer 

-sociations, it is the independent dealers as well, the ones who speak 

themselves out in the field—feel that since this is such a good thing 
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we want to be darned sure it is perfect. And they don’t know who the 
president of iM will be 2 years or 5 years or 10 years from now. T) 

are expecting to perhaps make big investments for themselves in re 
modeling or bi ving new locations and t: aking on new deale ‘ships and 
things. They don’t know what the management will be like, whethe 
this era of peace art brothe rly love will continue or whether it might 
drift | ack tO the condition whic hy you rec ognize ex cisted be fore Dece m- 
ber. and which Ford Motor Co. now recognizes existed. And they 
like to have that feeling of security in staking out these things by law 

We tried. i in drafting a bill incorporating suggestions and pend 
legislation before the committee, to define these limits to make sur 
tha’, not just GM would observe them, and let the other boys get 
rough if they want to, or have another factory observe them, and | 

tM fail to. if ‘y wished to change the contracts and the relati 

hips—but to make the rules the same for all. That was the purpose 
isand that was w vV we pul it under the Federal Trade Commis 
rather than put penalties and all of the other legalistic things 
go with normal legislation and are incorporated in many 
ther bills before this committee. 

We feel that they ean consider the aspects of violations of fair trade 
practices in a way that is best suited to the peculiar and difficult aud 
unusual circumstances that result from the historic relationships bi 
tween the dealer and his factory. And you are familiar with 1 
Federal Trade Commission. I believe you will admit that that is the 
least harsh of any method of enforcement—in trying to correct what 
in the past have heen ills and bad trade practices, 

Mr. Hursraper. Yes. 

Senator MoNRONEY. If you were cvoing to have legislation dealin a 
with these things. then the Federal Trade Commission Act is best 

uited for the enforcement of it. 

Mr. Power. I would agree with that: yes 

Mr. Hursraper. Senator Monroney, I think anyone in the indu tr) 
must in mediately renliz he very exhaustive and capable work 
you have done in this area al a comn -_ you tol it. lowe Vel a Wi 
like to refer to this statement and again underscore this point : 
every progressive step in dealer laces relationships has never bee 
withdrawn from the dealer and that as we move forward in this area 
of factory nary relationships and their imprevements, that history 
dictates that it can be looked upon as a permanent Improvement, wid 
I think our beni eaten e should be, at least we feel so, adequate test 
Inonyv to that effect 

Senator Monronry. Well, certainly in this long list of improve 
ments that you have made since 1930, as the automobile industry Wils 
ce ttinge laree, were considet ab le. They reached au very fine po! it 
under .A — P. Sloan’s quality dealer program around the late thi 
ties, but in spite of that, this great industry did drift into rather rough 
and ale unsound and uneconomic practices vis-a-vis the factory 
and the dealer. I think we can all admit now—there is no use to go 
over the past—we can all admit there was vast room for improvement. 

Mr. Hurstaper. It is the biggest room in the world. 

Senator Monroney. And that you were prompt, and other factories 
were, in trying to correct it. But the dealer who has the investment, 
he is a little guy. There are 40,000 of them. In the aggregate they 
are almost as big as the factories, but there are about 3 major factories 
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d there are 40,000 men that have little relationship with one another 
. ; i oP cipal 9 
pting their occasional trade association WwoOl I 


] 
4 


: ipon 
ese Things, and they are sure we will. a | 


rry about the possible change in ce] nate, the pe hist - of 


‘ a Ot 
etitive conditions that vet so rough and raugeed that they could, 
vear, Wipe out these eains that the | ve mince 

oming management might { 
cl lilke Very much to have thie 
made a matter of their rie} 
vid « 
rend of the line that they 
Oo and selling in their ar 
Mr. Hoursraper. It is a very inter o thine, Senator Monroney. 
lacain I would like to emp! asize the f: cut thie arent given as 
ft. Thev are an inherent part of our Hine Loreen nt and it is 
11) ricuing to learn that » are currently offering dealers their 
As Mr. Curtice, I think, te stified be for vou mm Mareh, that 
ould be done: several types of agreement, a h-yvea adegreement or 


“upable of ben Y remo\ 


nuing agreement cancelable on 90 d x extension of the l-vear 
ement with the terms of the 5 veal Lo me ryan extension of 
previous agreement. By 
ir agreement. It is. as I started to wiV, INtriguin . however, that 


e dealers are asking for resigning of the contract of last fall. they 
by all odds in the minority, howeve 
Senator Monroney. I think the fact that 


f contracts. One dealer, a powerful dealer, located in a ereat trade 


Sh ee { 
Valk oaads tne Ale ! accepting the 


under one 


1, With powerful financial backing, could feel secure 


ne of contract, and a small-town dlealer, maromal mn his sales, 


ould probably look forward to another type of contract You are 
he congratulated on that. 
In this bill we tried to stile out On the contract side flexibility. 


! erely would lke tO require, if we col . that these contraets 


lear as to the dealers’ obligation so th: , Is fired, he knows 
reason for it. 
Mr. Hersraper. And our contract 
ity to study spell that out. 
Senator Monroney. IT haven't | 
old one was subject to termination for 
We do not think people should be terminat 
obligations should be specifically defined. 
Mr. LlUrsTapt! R. | think Wwe mia have sent them 
Mr. Buspy. Yes, you did. 
Senator MoNRONEY. I haven't hacl time to tnalyze rs 
Mr. Hr FSTADER. We can recommend them to you highly. 
Senator MoNRONEY. ] would certainly feel, if vou have dione th Se 
n there is no reason for you to fear the general policy we are trying 


i 


lo cou 


establish here in relationship to those contracts <0 that all the 
thers will have the same set of Marquis of Queensbury rules to play 
It was a field I was reluctant to go into. I do not like to deal 

ith contractual matters, but the 90-day termination, at the will of 
e seller, gives it a one-sided complexion, especially when there 1s 
o set of standards by whicl: the dealer can measure his performance 
appeal to a higher body or even have his day in court. ; 
Mr. Hersraper. In all our new selling agreements regardless of 
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the term, the stipulations are set forth very clearly as to measure- 
ment of performance. 

Senator Monroney. Contrary then to the testimony of Mr. G 
sett, it is possible, you feel, to be specific within these eas It 
operates to your satisfaction at least. 

Mr. Ilursraper. Yes. 

Senator Monroney. That requirement, if it became a law—mak 
an unfair practice of trade to not include specific standards—w: 
not interfere vastly with the writing of your contracts? 

Mr. Hurstaper. No. 

Senator mente as I told you, we started in December, and 
early January, Mr. Curtice ¢ ‘alled the General Motors dealer cou 
to Detroit, and outlined to them at that time those things that we \ 
thinking about. It was an open discussion, and out of it cam 
crystallization of their thinking, and ours, which are incorporate: 
this selling agreement, and we feel that these things that you | 
so arduously and capably worked on, are very well incorporated 
that. However, our statement refers to subsection (2) particular) 
as to our concern about that and the forced purchase of cars. 

Our ——_ legislation or proposed clause in 1954 was what you 
could call a permissive repurchase. We interpret yours as manda 
tory. 

Senator Monroney. I would interpret it as such, too. 

Mr. Hurstraper. Yes. 

Senator Monronry. You make the best argument for it of am 
body I have ever heard in the first part of your salemven. 

Mr. Hursraver. Thank you. It has been given a great deal of 
thought because we consciously would like to get at the root of t 
bootlegging thing and we would like very much to have the slen ise 
that we propose and which was attached to Mr. Curtice’s testimony 
before you, and delivered to counsel, made available to us and it would 
be incorporated in our selling agreement. 

Senator Monroney. But you offered not only to require the deal 
in his contracts to sell back, but then in 1955, you offered to buy a k. 

Mr. Hurstraper. For the period of just that year, but the point is, 
Senator. that in connection with the clause proposed in 1954, we also 
wanted to be able to change our selling agreement so that if 
dealer did not offer them back to us, he would be creating cause for 
termination of his selling agreement, and we felt that it had to have 
teeth in it to do anything about this malignancy of bootlegging. 

Senator Monronry. While we do not legislate terms of the contract 
we do put enforcement of that under an agency of the Governme 
making it an unfair trade practice for the dealer to sell the cars In t 
bootleg market without first offering them to you. In that way, 
we relieve the factory of a degree of unpleasant policing, we oft 
ready remedy, at least a place of complaint, where the aggrieved ae er 
being flooded with cars from a certain dealer in Detroit or Manhattan, 
Kans., or Dallas, Tex., could readily bring action and ask for an 
vestigation of this dealer’s bootleg practice. We feel that that would 
be an effective mechanism. It won't strike at the 1 or 2 car sal 
certainly not. You can have the FBI on General Motors’ payroll a) 
you couldn't stop those cars sold out to a purchaser as an individu 
and later bootlegged by him, but that is not what is troubling most : 


{ 
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ie dealers. It is the wholesale operation of so-called retailers, which 
u rather carefully described. 
Mr. Hursraper. We have testified to that effect. 
Senator Monroney. Certainly, when you franchise a dealer for 1 re- 
. you do not franchise him for wholesaling—to go out and pick 
lots j In any town in the 48 St: ites that he wants to sell them in. 
it, as a matter of fact, under tod: ay s lack of law of any kind, under 
bitions, ap pare ntly from the Antitrust Act, there is no w: ay for you 
o effectively that bootlegging, and 
. Hursraper. That is very right. We are conscious of that, s 
s ae Monroney. The committee chose this means of not having to 
end the Antitrust Act because we put the enforcement into the Fed- 
Trade Commission to rule it an unfair trade practice for the 
nchised dealer to engage in wholesale selling. That is roughly 
t it means, and I feel that if more money is needed for the enforce- 
t, for investigation by the Federal Trade Commission into the 
eht of the automobile dealers faced with this condition, we could 
more investigators, and I do not think you have to investigate more 
in one dealer in the State engaging in that wholesale practice before 
i would pretty well put a lid on the flagrant wholesaling to boot- 
rovers of those cars. 
hen, going to the other side of the picture, we compel the dealer 
fer to the manufacturer first 40,000 automobiles. If the factory 
ys no, then he has got to dispose of them in the bootleg market unless 
factory is required to repurchase. 
Mr. Hursraper. That is right. 
Senator Monroney. There is no other market for him to do so. 
Mir. Hurstraper. That is right. As we have testified, that puts the 
onus on us, but Senator, if we had this clause which we so ardently 
iwht, and the dealer knew that his franchise, which certainly has a 
tain value to him, was being jeopardized, I am quite sure he would 
ve it infinitely more serious thought than he is giving it today. 
Senator Monronry. Well, perhaps the threat of cancellation would 
more important than action by the Federal Trade Commission, but 
are looking for——— 
Mr. Hurstaper. I wouldn’t leave the implication that we wanted to 
ive itasaclub. As your own investigations have revealed to you, 
t all automobile dealers are indulging in bootlegging but there are 
ye, 
Senator Monroney. A very small number, percentagewise. 
Mr. Hursraper. Yes, and it is to them we would be able to address 
rselves. 
‘Senator MonrRONEY. But, in the offering of these cars to the manu- 
‘turer, the dealer is going to feel it is the manufacturer’s duty 
agree to accept them or to be required, under the Federal Trade 
ommission authority, to buy back those cars. 
The requirement is not as liberal as that which you have offered 
e dealers on your buy-back plan, but we feel that the manufacturers 
any uniform basis that is equitable and fair to all dealers, could 
rovide for the basic cost of the car. and if the ‘vy wanted to go up 
cher for all of their dealers, that is their prerogative. Certainly, we 
elt that “the price paid by the dealer” would insure against the 
rivolous ordering with the “consig ment” idea that you mentioned— 
equiring the factory to take care of the c areless, and the dealer who 


cr 
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did not study his market or did not make adequate efforts to dispos 
of his stock before asking you to repurchase them. 
Mr. Hursraper. If they were in excess supply we would buy t 

mack, but you have to feel the nuances of the business to underst:) 
that a great many dealers are very thoughtful and forward lookin: 
in their planning and ¢ a great many aren't, and they are second gu 
ing the market. We are trying with our projection system to sit d 

vith them and get them to guess with us, so that we bring the end of 
the production line as close to the retail customer as we can at 
times, but it is a highly complicated problem and one that a er 
many cap oo atiot le have addressed themse Ives to and continue ti 
cause it is not to oul advantage to have our deale rs overstoc ked. 1 
it to theirs, and again I would like to reemphasize that it brings out | 
question which underlies all General Motors relationships with 
dealers, that of partne rship, which Mr. Curtice has expressed so ete 
tively so many different times, and which he means very sincerely. 

Senator MONRONEY. Now, here sits the dealer, out in a county seat 
and he really is looking through the keyhole at the national market 
And here sits General cas up on the summit, with all the statis 
ticlans, the 10-day re ports on inventories and everything else. They 
are ina far better position to judge and regulate i ‘ir production and 
to help an overloaded dealer dispose of his cars. I don’t mean | 
them back to Detroit 

You have factory men calling on dealers every week, able to give thi 
propel assistance to transtft rring that car that 1s in excess stoc!] 
or 4 or 5 ears. when the dealer begins to get in trouble—to anotlh¢ 
buver of the same line. 

Without that he ‘Ip, and without that access to your sales group, the 
dealer is going to continue—when he gets hims elf a little overloaded. 
and the bank calls him up some morning and says, “IT want you to 1 
duce vou note” —he is voing to se ‘11 it to the first ‘bootlegger th: at comes 
along and offers him 10 bucks above the delivered cost. 

Mr. Hvursraper. Senator, I would like to take this little deale: 
that you have look Ing throng a ke eg ae want to look throug 
that same keyhole with him, first of all, in his territory. We think 
that he is out on the firing line, and the man we are trying to get t 
reflect back to us what he thinks his demand is going to be. 

Now, we realize that he can’t euess it a hundred percent any mort 
than these e xperts that vou re fer to. They have to make an estimate. 
but we are trying to work with him. 

Now, once having established that, if he guesses on the high side, wi 
are working —_ him all the time, and there is an interflow, an inte) 
change of cars. However, in the mandatory aspect of your bill, there 
could be e ose some problems that we do not want to subscribe to. 
and then as we have testified, vou, we feel, are endeavoring to strike a 
blow at bootlegging. 

Senator Monroney. And against overproduction and winding vy 
with a large surplus of cars at the end of the season. 

Mr. Hursraper. Well, we have testified on the latter as to our statis- 
tics and our experience. They are the best factual evidence that w 
can give you that we are trying to gage this closely in relation to the 
retail demand. However, I would like to take you back to 1938 

You may remember that there was a recession in the ec onomy of the 
country and I would like to call off to you, if you please, sir, the day’s 
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pply of cars that we had on hand in General Motors. Just as illus- 

itive of my point, at the end of September 1937, we had 40 days’ 

aia. At the end of October, 44.6: the end of eae hae 46.6; 

cember, 70.383 January of 1938, 104. { days’ supply. And then it 

in to come down, and then in July, in the sumer, it got down to 

lays’ supply, and the end of November it was 23.2. . 

That is illustrative of a problem that mandatory repurchasing 

d create, an enormous problem. 
flere 1s an economic recession. I don’t know that we need t » a0 Into 
uses of it. Iam merely using it as illustrative of a problem that 
d descend upon us. 
ator Monronery. But as convincing and important as your 
stiecs are, o the 2 » percent or the lly at the end of the season- 
eht be—but that is a national aver: we. 
{v. Hursraper. That is right. 

Senator Monroney. And that is your exposure. But the exposure 

the dealer could be many, many times that—the individual dealer. 
iherefore, in the interest of sti ability in the industry, prevention of 

otlegging, those dealers who are overexposed could have at least 
help of the factory in bailing them out by finding another buyer 
their car or, if necessary, putting it into a little warehouse stock 
meplace from which you can draw. 
know of no manufacturer of any other product that winds up 
euson year, re aly for a model change, without a heck of a big 
pply of last year’s model. 
Mr. a FSTADER. I would like to point out to you, Senator Mon- 
hat we have had put into the franchise in 1930, our so-called 
percent clause. Now, 3 percent—the reason for that was that it was 
elt that 3 percent of the year’s purchases was a reasonable, workable 
k fora deale: >to have at the close of a model run. 
However, in connection with our new selling agreements, and as a 
“ of the discussions with the dealers at the dealer council, we 
liminated the 3 percent, and in conjunction with ee 3 i recent there 
also a payment of 4 percent of the list price of the cars on hand 
over the 5 percent. 
Ni yw, in the new selling agreements of General Motors, the 3 percent 
na ated and any cars that he has on hand of the previous year’s 
ilels, he is rebated 5 percent of the list price, so that we feel that 
it is s protec tion for him and discussion had with the dealers at the 
ealer council revealed the fact that they felt that would be a very 
tisfactory situation for the dealers, and protection for them. 
Senator Monroney. That is for the end of the season. Inthe middle 

f the season, if he finds himself with a big stock of cars—maybe the 

eat crop looked awfully good at April, but by June it is blown 

av and his feeling that he had is gone 

Mr. Hursraper. We are perfectly willing to have a buy-back clause 

i permissive basis. 

Senator Monroney. But you asked for the right to compel the 
dealer by a contract termination to sell or offer those cars first to you, 
but you don’t want any obligation on the factory to buy them bac ‘k. 

Now, if we are to pass that kind of legislation, we are going to be 

irged with factory favoritism, because if it is good for General 
Motors to have first option on the cars, then the dealer is going to 
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say. “General Motors then should have to exercise that option.” 
the rail way he can be sure they will is by having it a matter of 
under the F ‘oder: a] Trade Commission. 

Mr. Hurstraper. We wi ill buy those cars back, Senator Monr 
if there is an excess supply. 

Senator Monroney. But if there is not an excess supply the di 
is going to sell the cars normally. He can’t make any profit on s 
them back to you and he is in business for profit. 

Mr. Hursraper. He didn’t wy them for that purpose « 
shouldn’t have in the first P place 

Senator Monroney. He is going to sell them if there is a n 
forthem. There is no dealer I know of, Chrysler, Ford, GM, A 
ean Motors. or Packard-Studebaker, that would not sell them. 

Mr. Hursraper. He has an overhead and the best way to coy 

with gross profit. 

Senator Monroney. He doesn’t get a dime. He is out his 
finance cost, his preconditioning service cost and perhaps out 
tr: — tion on the car, and the fac tory is only absorbing that y 
it can by saying, instead of manufacturing 30, 000 cars this mont! 
are going to manufacture 29,000, and we are going to take 
thousand from dealers in, m: aybe, the drought area of the Middle Wes 

Mr. IHursraper. I would again remind you of the statistics that | 

eave you and how carefully we are wate ‘hing production. I told you 
th: at our stocks had reduced 40,000 in May ‘and that our planning is 
such that if the sales hold up and we have every reason to believe th 
will, that we will have what we consider to be a very orderly clear 

Now, in that process we buy back all the time from dealers who fe 
as they call it in the trade “out of joint with their stock,” and th 
is fluctuation going on all the time. 

Last year, we bought quite a few cars back, not any great amou 
but there were those individual situations which you point out. 

Senator Monronry. Here is the difference. You may be doing 
that. , 

Mr. Hvrstaper. Beg pardon? 

Senator Monronry. You may be doing that. Maybe the dealers 
have a complete takeout with your factory, assuming that it was a 
complete assurance of the buy- back. You still are going to | 
plagued by bootleg cars from other people who might not have thai 
provision in there; soa bootlegged Ford does you just as much dam 
pe rhaps, as a bootlegged Chevrolet. 

Mr. Hvursraper. But we would very earnestly recommend reconsid 
eration of our testimony here in what we feel to be the impact of 
mandatory repure ‘hase clause on the overall franchise system. 

We are not trying to present that, Senator, on anv scare basis, but 
after very serious consideration of what we feel could be the impact 
of this thing. . 

Senator Monroney. I feel that the factories are in the best position 
to know what their exposure is, and, as they find these things going on, 
they are far better able to protect themselves in the market age ainst 
overproduction than the dealer is— sitting out 1,500 miles away from 
the factory and reading only his daily newspaper. 

Mr. Hvrstraper. But we have to work with him. It is a question 
of mutuality of purpose and interest. 
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Senator Mownroney. You are going down to — your exposure 
id be minor—as to advising him how to sell, or m: rybe a little gim- 
k on advertising, or some ‘thing. 

. Hursraper. You have the type of mind, Senator, and I am 

te sure you recognize it, a merchant who would like to have a 
opolistie setup and be able to control it on the basis of a seller’s 
ket forever. 
senator Monroney. I have never known one. I was in the furni- 

business. There has never been a seller’s market. 
ir. Hursraper. I was speaking of a type of mind. 
nator Monroney. I just don’t feel that this guaranty that the 
ry can take over these surplus cars would in any degree cause 
ers to be lazy or lose their desire, because they are in it for the 
motive and the -y are in there to make money. They can’t make 
e\ unless the Vy sell the cars. 

Power. I don’t think that is the position that Mr. Hufstader 
king in presenting his statement. I think the big fear here, Mr. 
itor, is that if we had a situation like 1938, with that kind of a 
; supply, that is many thousands of automobiles on hand. 

we are forced to bring them all back, take them, put them in 
ehouses, whatever we have to do—I don’t care what the price is 
iy for them, we have to sell that merchandise. We can’t sell it 
ch those same dealers or any of our dealers; so we will have to 

it, get it out in the market, and you will have a condition just as 

l. pe worse, than any bootleg situation, as far as we are con- 
ec. 

Now the other point is—— 

nator Monronry. You wouldn't be nearly as likely to sell that 
to the bootlegger as the individual dealer would, with a bank 
ae down } his nec *k. 

. Power. We are not in the retail business to that extent in these 
ous divisions. 

Senator Monroney. You are in retail business with your dealer- 
ns. Your dealerships are in the retail business, and you are the 
source of supply of their stock. 

Mr. Power. I am talking of a specific situation that concerns us 
use we say very frankly that we will buy back on local situations. 
t statement has been made here tod: Ly, and we have made it before. 
\ddition to that, I think that proof of that is in the fact that we 
de an offer to all dealers in 1954. I don’t think there need be 
worry that a local dealer having an excess couldn’t turn them 

to us or we wouldn't take them, because we do that. The point 
ire making is that when we get into a situation that you might 

50,000 or more cars involved, dumped on us, what is the retail 

innel that we are going to move them into? There is no place, 
we have got to get them out someway, and eventually with new 

Is or anything else coming into the picture, you are going to 
e them through established outlets other than your own, and then 
are in trouble. 

senator Monroney. You will undoubtedly dispose of them through 
r established channels. 

Power. You can’t because they turned them back to you, if 
are excess all through the country. You can’t turn them back 
hose people again. We are compelled to take them so we must 
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eet rid of them. Now what did we do in 1988? We cooperated y 
those dealers, showed them what todo. We held back our product io; 
eut our production, kept away from delivering additional 
them. worked with them. We adjusted from dealership to dealers! 

Last vear we had excesses in some areas and when the dealers aske, 

; hem back. You can move them to areas that will take the 
| f it is nationwide, you can’t. Yet this provision would 
that kind of an obligation upon us. That is a very serious one. 

Senator Monroney. The automobile sales are not going to 
automatically, and, if you have the cars and you have taken thy 
back. vou might have to bank them for a month, but your dealers an 
going to require stocks of cars continually, and, as they sell 
they are going to have to receive their replenishment stocks, will thi 
not ¢ 

Mr. Power. Well, they are in a much better position. It is going 
to cost them a lot more money if that happens. 

Senator Monroney. Certainly. That is why I say they will hang 
onto their cars, and you won't be hit with every car that is today i) 
the dealer's stock. 

Mr. Power. If that is a nationwide situation, Mr. Senator, they an 
going to take it the easy way then. You couldn’t blame them. | 
ae Int blame them. If they could just turn them back to us and 
say “You take them,” where are you? 

Senator Monronry. They are going out of business. If they 
haven't anything to sell, they are out of business. If they — 
everything back to you, they have nothing to sell and no dealer, 
know, is going to stop se ing cars, even though times are hard. 

Mr. Power. If that is true, we shouldn't be worried about forcing 
us to buy back at that time. 

Senator Monroney. I think you are considering the nationwide in 
act. Tam saying, just the same, as you hold out a3 percent or 6 per 
cent reserve on your accounts, that that is about the exposure thiat 
these finance companies have found on this automobile paper, and. 
certainly, your exposure to a buy back would be perhaps in that neigh 
borhood as well. 

Mr. Power. IT think on the basis of 1938 that wouldn’t be any 
percent, When you take a look at the over-: i-hundred- d: ays- supply 
January, it wouldn’t be. The only point we are making i is we have 
demonstrated in the past that we would be willing to buy back. Wi 
made the offer. We have bought back. We have adjusted situations 
by moving cars from one deale ‘ship to another, within an area. Novw 
there is that evidence in the record, I am sure. 

I don’t know of any evidence that has been presented in these ” al 
ings at any time that General Motors refused to buy back a ear and 
vet there has been an offer out there f for the full 1954 model run. 
know of no dealer that has testified—nothing in the record that 
refused to take back a ear. 

Senator Monroney. You voluntarily submitted yourself to that ex 
posure in 1954. Then how ean it be so ‘dd: ingerous in 1956? 

Mr. Power. T don’t say it is dangerous 

Mr. TWursraper. It isn’t dangerous in 1956. You are putting-it into 
a law over a period of years. 

Mr. Power. You are putting it into a 5-year contract. That is 
dangerous. 
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nator MONRONEY. It goes beyond the contract. We are not put- 
tin the contract. 
(r. Hursraper. You referred several times to this question of put- 
em ina warehouse. It is common practice in the business at the 
f the mode! run to make every endeavor to get your Warehouses 
ned. You don’t sell any goods, or you don’t make any money on 
in a warehouse, either a dealer or a manufacturer, so to have to 
em back in the warehouse is to admit that you have Ot an over- 
ced situation, which can come either from an economy emergency, 
L yoda hinge, 
ator Monroney. Aside from the buy-back provisions—you don’t 
OO harshly with the other provisions of the bill. 
Ilursraper. No. 
tor VIONRONEY. You don’t feel legislation IS needed, because 
nk you have met the problem already. The dealers, as I Say, 
it they have seen these things come and go, and they would like 
»more Guaranty. 
vould like to continue to visit with you longer, but you have been 
iting all day. 
Ht FSTADER, You go rioht ahead. Our convenience is your 
ence. 
itor Monroney. I don’t know of any other vital questions. I 
. your statement is rather clear. The one big point of difference 
the bill is on the buy-back provisions. 
_Hursraper. That is correct. 
“4 Power. I would like merely to add to that with respect to the 
provisions, as we have pointed out, there are certain cdefin sain 
standards or clarifications that we think would be necessary, par 
ily on specifying terminations and different things like that, as 
ive in our contract. Those are the other pomts we mace, 
tor Monronry. Might we suggest that it would be helpful to 
ommittee—if there are places in the bill where you feel greater 
lication is needed, or definition—we would welcome your sugges 
Whether we incorporate them or not, I can’t say, but some of 
e things we feel are so clearly defined. \s to “intimidation.” “co 
nn,” or discrimination,” additional n finition might either expand 
ntract the normal usages of the word, and I don’t feel—and I don’t 
that the use of these words in here would in any way deter 
vitimate team play and effort and energy that is required to vet 
rs to perform to their maximum as free and independent Amer) 
ould. 
ink we all abhor the idea that there is a death sentence economi 
hanging over you unless you salute and obey and take deli very 
iundred cars tomorrow to stay in good wi ith a zone or di 
iver. Those things have largely disappeared, but the recol] es 
I! fresh mm dealers’ minds of certain pressures that they have 
ergone in the past, and they would like to have some assurance 
‘law that it will not return to be a pattern in the automotive 
istry. 
Mr. Power. I would like to make the point just to illustrate, on 
natter of coercion, for instance, into buying a product: Let’s take 
ts, for instance. TLet’s assume that a dealer feels he is coerced 
e time he places the order for the parts, and then he doesn’t SV 
hing about it for 3 or 4 months. I don’t think that he has any 
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basis of coercion when he has a right under the contract to ret 
those parts during that 90-day period; and in addition, we | 
opened a channel of communication where he can get his comp! 
right back to the home office. 

That is the type of thing that we would like to be sure of. 

Senator Monroney. That is right, but if he is coerced to buy t! 
parts, and then if, when he returns them, he meets subsequent antago- 
nism from his factory man, or something, it could result in coercio: 
that time. Those are the things that—we want to take this fi 
out of the business. 

We think free men, free of fear, can do a better merchandising jo} 
than men who are sitting there worrying, and some of them near); 
having nervous breakdowns, as some were last year, for fear that they 
were going to be canceled out because of a squi abble or little petty dis- 
agreement over whether they would order 5 or 10 cars when the man 
came around. 

Mr. Power. If he has been coerced by one man and he tries to return 
the parts to that man and doesn’t get word back through the channel 
that is set up for him, we are never going to get rid of that man and 
stop the coercion. So he has got to doa little bit, too. That is what 
I mean—there should be some standard for the Federal Trade Com- 
mission to know what is intended by the sponsors of the bill in co. 
nection with coercion. 

We don’t object to the words, as such, or any definition—we don ; 
expect any special definition; but there might be certain things t! 
could be set up as a standard. 

Senator Monronry. What we have in mind is the thing that we 
heard so much of during the hearings—letters that I have seen which 
had been written by zone managers. I wouldn’t like to comment. 
They were threatening, overbearing letters, that were certainly evi- 
dence of coercion and intimidation. Those things have passed now. 
Weare happy that they have. <A lot of these fellows who went through 
them would like to be sure that it is forever passed. That is the pur- 
pose of this section of the bill. 

Mr. Hursraper. We want to be able, Senator Monroney, to sell ona 
good, sound constructive basis and furthermore, on the basis that the 
dealer is our first customer and treat him as such. 

Senator Monroney. A happy dealer is a better seller than an un- 
happy, nervous one. Thank you very much. 

Is there anything else you have? 

Mr. Hvrsraper. No, sir. 

Senator Monroney. You have been very patient. I am sorry the 
schedule kept vou so late. Thank you very much. 

The committee will be recessed. We will keep the record open for 
reports from the Federal Trade Commission and from the Justice 
Department. Otherwise, as far as testimony from those outside the 
Government, the hearings are closed. 

(Whereupon, at 7:12 p. m., Monday, June 12, 1956, the subcom- 
mittee adjourned. ) 





AUTOMOBILE MARKETING PRACTICES 


THURSDAY, JUNE 21, 1956 


UNITED STATES SENATE, 
(‘OMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES, 
Washington, D.C. 
subcommittee met at 1:15 p. m. in room G-—16, the Capitol 
ing, Washington, D. C., Senator A. S. Mike Monroney, chair- 
: presiding. 
Present: Senators Monrone sy | presiding), and Payne. 
\lso present: David Bus sby, committee counsel. 
Senator Monroney. The Subcommittee on Automobile Marketing 
be in session. We would like, while we are waiting for Senator 
for the counsel of the committee to read the Justice Depart- 
letter, commenting on the bill. 
\ir. Bossy. These comments are directed to the S. 3946 May 28 
UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., June 13, 1956 


S. MIKE MONRONEY, 

irman of the Subcommittee on Automobile Marketing Practices of the 
Interstate and Foreign Commerce Committee, United States Senate, 
Washington, D. C, 


Mr. Barnes. May I interrupt there? 

| am sorry to say that my Antitrust Division made a mistake in not 

dressing that to Senator M: vgnuson. We have been since informed 

uit » volubly, and I hope you “will forgive us for making that kind 
nis — ‘and se nding that to you. 

r that up because of subsequent letter will be sent to Senator 
nuson and there should be a correlation between the two. It will 
the same date. 
rdon the interruption. 

ator Monroney. Yes; Mr. Busby, will you continue reading the 
please ¢ 
Mr. Bussy (continuing) : 
letter is in response to your request for this department’s views on 
45 (S4th Cong., 2d sess.). 
measure would amend section 17 of the Federal Trade Commission Act 
ire it an unfair method of competition : 
For a manufacturer of motor vehicles to coerce its dealers to order or 
for delivery any product; 
For a dealer to sell a new motor vehicle to anyone other than another 
of the same manufacturer for resale in competition with such dealer 
it first affording the manufacturer an opportunity to repurchase the motor 
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for a manufacturer to refuse to repurchase such motor vi 
adopted by such manufacturer which is equitable to all di 

nt with such manufacturer’s financial resources ; 
a motor vehicle manufacturer to represent or require that warra 
Hed and services rendered by all of its dealers without adequ 

ting them for the re quired services ; 

4“ motor vehicle manufacturer to cancel the franchise of any d 
itract between them contains mutually binding obligations 
has failed to perform one or more of his contractual obligat 
iufacturer of motor vehicles to terminate the franchise ot 
ngreeing “to effectuate an equitable liquidation” of the de 


vislation limited solely to the distribution of autom 
hjected to the enactment of legislation li 
\s a general rule we continue to oppose special legi 
industry 
il 
also represents a departure from the statutory scheme on which 
Federal Trade Commission Act was based. The act contem 
Trade Commission rather than Congress would determine 
/ANL US experiel e and skill in the field of trade reg 
ractices that constitute unfair methods of Competition. See FF 
Trade Commission v. Beechnut Packing Company (257 U.S. 441). The dat 
»uniform and effective enforcement such departures pose cannot be too stre 


emphasized 


(a) While we are opposed to the coercion of any dealers, including autom 
to accept products for delivery, this practice may be at present a 
od of Competition under the Federal Trade Commission Act By 

in subsection (1) of this bill the illegality of such a practice o1 
h itomobile industry, the bill, if enacted, might cause courts to questio1 
illegality of the practice in other industries Subject to this word of cauti 
would not oppose the enactment of subsection (1). 

(6) IT cannot recommend the enactment of subsection (2) of this bill be 

would legalize the type of restraint on alienation which we believe to be 
Phe Department of Justice declined to waive criminal prosecution 

to a similar proposal which was submitted to us by General Motors 

This subsection would legalize practices which constitute a boycott by 
car dealers of nonfranchised dealers. The bill would also sanction a devicé 
stabilizing prices at the retail level in the automobile industry. In addit 
by relating the repurchase plan to “the financial resources” of each manufia 
the bill ‘ ar to discriminate against dealers of the smaller manufa 
turers. Finally, the determination of which plans are “consistent” with the 
ufacturer’s financial resources will undoubtediy raise complicated questions 
fact. The bill contains no guide to answering these questions. For all of thes 
? 


easons, the Antitrust Division is strongly opposed to subsection (2 


a) 


(¢) Comment on proposed subsection 3 is complicated by the variety of plans 
might fit within it ‘THis On the one hand a “reasonable system of 
mall of its de: ‘may impiy payments, not by a selling dealer but 
by a manufacturer. This sort of arrangement would raise no antitrus 
problems Accordingly, if subsection 3 be read to permit a plan only for « 
pensation by the manufacturer, this Department offers no objection to its e1 
ment 
However, the “reasonable system” for compensation might involve paym« 
by a selling dealer to the servicing dealer in whose territory a new ear ] 
chaser resides. To such a plan (voluntarily entered into between the de 
and the manufacturer) this Department would interpose no objections—so | 
as the amount paid by the selling dealer did not exceed that portion of 
servicing dealer’s required warranty costs not already paid for by the manu 
turer or the car owner. To the extent such payments exceed nonreimbursed 
costs for required warranty service, however, they penalize out of territory sales 
and tend to create a division of territories among dealers—a probable violatior 
of the antitrust laws. Accordingly, were such a penalty plan to be advocat 
asa “reasonable system” within the meaning of proposed subsection 3, then 
Department would oppose enactment of that provision. 
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We favor the enactment of legislation which would have the effect of 
iiring motor-vehicle manufacturers to enter into mutually binding contracts 
their dealers and which would prevent manufacturers from terminating 
ranchise of a dealer except for failure to adhere to his contractual obliga 
Subsection (4), however, would appear to prevent the termination of 
existing dealer contract which did not contain the provisions specified in 

ill. 

the extent that the bill modified obligations under existing contracts, it 
s serious constitutional questions. The Antitrust Division would not, how 
oppose a bill which required motor-vehicle manufacturers to incorporate 

nination provisions set out in this bill in any contract entered into after 
ective date, except for the fact that it would constitute governmental regu 
n of private contract. 

Insofar as subsection (5) requires the manufacturer to “effectuate” the 
dation of a dealer’s assets upon termination of his franchise, it would appear 
ie the whole responsibility for liquidation on the manufacturer. The Anti 

lyivision Would not oppose a requirement that the manufacturer assist the 

to liquidate his assets but cannot recommend the enactment of legisla 
which would, in effect, require the manufacturer to indemnify the dealer 
ny loss resulting from liquidation of his assets. 

Bureau of the Budget has advised that there is no objection to the sub 

m of this report. 

Sincerely, 

WILLIAM P. ROGFRs, 
Deputy Attorney General. 


Subsequent to our receipt of that letter, the subcommittee staff, in 
tempt to meet some of the criticisms raised therein, amended 

Senator Monroney. Proposed an amendment. 

\ir. Buspy. Rather, struck through some of the language in order 

resubmit it to the Department of Justice to determine their feeling 

these proposed amendments thereto. 

In doing so, the subcommittee staff cut out part 2 of paragraph 2 


e section requiring the manufacturer to repurchase. It struck the 
rds from paragraph 3 which would require manufacturers to reim- 
rse dealers for “maintaming” personnel and facilities, required to 
ll warranties, and added the words “fulfilling and rendering of 
h services.” 
In paragraph 5, which is the liquidation, amended or struck through 
last part which did read: 
hout agreeing to effectuate an equitable liquidation of the assets of the 
ilership, 
d inserted 
ithout effectuating a reasonable system to assist in the equitable liquidation of 
ssets reasonably attendant to the operation of the dealership. 
And, Mr. Chairman, that is where we are today, sir. 
Senator Monroney. To amplify that, these proposed and tentative 
iggestions of the staff arrived at in consultation with Senator Payne 
d myself are merely tentative proposals to see if by the change of 
cuage some of the objections raised by the Justice Department and 
Federal Trade Commission and by the automobile manufacturers and 
some dealers could be met. 
Chey are not amendments as such to the bill at this time; merely 
‘fore us for our consideration. 
We recognize the delicate nature of the No. 1 industry of the world, 
| for that reason we are anxious, as are those actively engaged in 
uf enterprise, to have a bill that, from a practical standpoint, will be 
ost workable and will meet the needs of the automotive trade with- 
t unduly impinging on the exercise of strong competitive influ- 
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ences—those that still remain competitive—in the field. For 
reason we did, because of the letter we had from Justice and fro 
Federal Trade Commission and from testimony earlier, merely s\ 
that langwuage could be considered amendatory when we get to the 
of marking up the bill. 

We deeply appreciate your taking your time to appear befor 
We know what busy days you have and how important it is to 
your advice in m: itters of this nature. And I would suggest tha 
just proceed in your own way to give us your testimony. 


STATEMENT OF HON. STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


WASHINGTON, D. C. 


Mr. Barnes. Thank you, Mr. Chairman. 

[ appear here today, of course, at your request, to present th 
partment’s views on what we descr ibe as the committee print of . 

18, 1956, of Senate bill 3946. 

As your counsel has pointed out, this Department submitted its view 
on an earlier version, and [ was going to submit that letter for 
record, but it is already in the rec ord, h: aving been read, and, ther 
it won't be necessary for me to do so. 

Against this background, my comments today will be limited t 
revised bill. 

May I suggest that the revised bill is, in considerably various areas, 
better than the original bill, according to our viewpoint. We now 
have no objection to section 5, other than the broad general objection 
that we raise the question as to whether it should be the policy for the 
Government to dictate the content of private contracts. Once we 
assume that that is proper, why, the language, itself, in this bill—in 
section 5—raises no problem to us. 

As we have heretofore said, of course, section 1 meets with our ful! 
approval because there is no question this disparate economic positio! 
between the manufacturer of motor vehicles and the distributor, in 
cluding primarily the franchise dealers, has given rise in the past to 
contracts that have been, I think, under any fair-minded examinat 
unfair to the dealer. 

The revised bill would add a new section 17 to the Federal Trade 
Commission Act. This new section would make it an unfair method 
of competition under Federal Trade Commission Act section 5: 

First— 
for a manufacturer of motor vehicles to induce by means of coercion, intimidatior 
or discrimination any of its dealers to order or accept for delivery any product 
of any kind; 

Second— 
for a dealer knowingly to sell other than to another dealer of such manufacturer 
a new motor vehicle for resale as a new motor vehicle in competition with other 
dealers of such manufacturer without first affording such manufacturer an 
opportunity to repurchase such motor vehicle at the price paid therefor; 

Third 
for any manufacturer of motor vehicles to hold out or require that warranties 
will be fulfilled and services rendered by all of its dealers, without effectua' ng 


a reasonable system of compensating all of its dealers, for fulfilling such war- 
ranties and rendering such services: 
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| ourth— 
any manufacturer of motor vehicles, without the consent of the dealer con 
|, to cancel the privilege or right of any of its dealers to sell the products 
ich manufacturer, unless (a) the contract, agreement, or arrangement 
iing the dealership contains mutually agreed-upon standards a reference 
ich the duties and obligations of the dealer under such contract, agreement, 
rrangement may be determined; and ()) the dealer has failed to = rform in 
sonable manner one or more of such duties and obligations ; 
fth and finally, S. 3946, as revised, would make 


an unfair 
od of competition 


iv manufacturer of motor vehicles to cancel, terminate, or fail to renew 
ilege or right of any dealer to sell the products of such manufacturer 
ut effectuating a reasonable system to assist in the equitable liquidation of 
sets reasonably attendant to the operation of the dealership. 


\s revised, this bill, continues to be special legislation limited solely 


e distribution of automobiles. This Department has prey iously 
ted to the enactment of legislation limited to single industries, 
. general rule—and I emphasize the language chosen, we are, 
veneral rule, we continue to Oppose special legislation applying 
vy one industry. 
is bill also re presents a dle ‘parture from the statutory scheme on 
h section 5 of the Federal Trade Commission Act was based. 
ct contemplated that the Federal Trade Commission rather than 
ngress would determine on a case-by-case basis, utilizing its ex- 
rience and skill in the field of trade regulation, those practices 
constitute unfair methods of competition. We cite Federal 
( 'OMMISSION Vi Be ¢ chnut Packing Cec also cited in the previous 
tter read by your counsel. ‘The dangers to uniform and etfective en- 


y 


‘ement such departure poses cannot be too strongly emphasized. 
these general objections aside, I turn to the revised bill’s specie 
isions. We, of course, endorse the general purpose of new sec 
[7 (a) (1). Clearly, we oppose the coercion of any dealers to 
ept products for delivery. Such coercion, however, may already 
eress the antitrust laws where it has substantial anticompetitive 


LS. 


t 


Coercion aimed, for example, to sec <n a tying or exclusive dealing 
arrangement has long been held to violate Sherman Act section 1 or 
iyton Act section 3 where a substantial amount of commerce is 1n- 
ved. We cite several cases. 

See, for example, International Salt Co. v. United States (332 U.S. 

( 1947) ‘a Times-Picayune Publishing Co. v. United States (345 
S. 594, GO8—609, 611 (1953) ); Standard Oil of California v. Unit ad 
Ntates (38387 U.S. 293 (1949) ). 

[In addition, systematic coercion aimed at full-line foreing like- 

se many transgress Federal Trade Commission Act, section 5. 

, for example, /ederal Trade Commission v. Gratz (253 U.S. 421 
1920) ); see also Federal Trade Commission complaint /n the JJat- 

of the Goodyear Tire and Rubber Company and the Atlantie 
fining Company, docket No. 6486. ) 

by specifying the illegality of coercion only in the anto industry, 

e bill, if enacted, might cause courts to question the illegality of like 

ictices in other industries. Subject to this important word of 

tion, and it is merely that, this Department would not oppose 

ctment of subsection 1. 

| cannot recommend, however, enactment of proposed subsection 2, 

ch makes it an unfair method of competition- 


| 
} 
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for a dealer knowingly to sell other than to another dealer * * * a new 
vehicle for resale as a new motor vehicle * * * without first affording suc} 
ufacturer an opportunity to repurchase such motor vehicle at the pric 
therefor. 

T nis prov islon appare ntly seeks to restrict so-called bootlegei: a 

In that effort this provision, if enacted, might well succeed. | 
by forcing such dealer, on pain of an FTC cease-and-desist orde: 
otfer new cars for resale first to the manufacturer, it gives the ni 
facturer the power to stop bootlegging, and thus stabilize prices, 
any area, 

Second, even if the manufacturer decides not to repurchase, 
provision would nevertheless pinpoint bootlegging dealers. Mar 
facturers might . then, either cut down the bootlegging dealers’ supp 
ef cars or even risk antitrust violation by canceling or refusing 
renew a bootlegger’s franchise. In either event bootlegging 1) 
effective ly be er: — 

This provision is in effect on all fours with a proposed cont 
clause submitted by Ge neral Motors to this Department on Mare 
1954. This clause would have required General Motors dealers 
refrain from selling at wholesale any current model GM vehicle 
out first offering to resell the vehicle to General Motors. Regarding 
this proposal, I wrote the general counsel of General Motors. Mr 
Hogan, March 30, 1954: 

* * * we have carefully reviewed the statements contained in your lette! 
the provisions intended to be incorporated into future selling agreements 
tween General Motors Corp. and its franchised dealers. We have conc! 
that the Department of Justice cannot undertake to waive the institutior 
criminal proceedings with respect to such contractual provisions should we 
cide to test their legality if they are incorporated in General Motors Corp. se 
agreenients, since they raise important questions under the antitrust laws 

P ropose “| subsection 2 m: ly go even be yond the General Motors pro- 
posal we refused to approve. ‘Under subsection 2 the Government, 
merely the manufacturer, would be charged with enforcing erin, 
lecoing efforts. Such a result seems at odds with basic antitrust prin- 
ciples for the following two reasons: 

First, it would create an unlawful restraint on the trade of 
chised dealers with customers of their choice. As the Supreme C ourt 
put it in United States v. Bausch & Lomb Co. (321 U.S. T07, 72! 
(1944)): 

* A distributor of a trademarked article may not lawfully limit by agre 
ment, express or implied, the price at which or the persons to whom its purchaser 
may resell, except as provided by the (fair trade laws). 

[ point out that the trademarked article is in a stronger ea 01 
than the nontrademarked article as far as any restrictions upon its | 
or sale is concerned. 

Second, this provision, aimed at slowing down or even stopping s2 
of new automobiles to used-car dealers for resale to the public, might 
well stabilize new-car prices, - ric e fixing is per hs aps the « clearest 
lation of the antitrust laws and is prosecuted criminally in all b 
exceptional cases. For these reasons, then, this Departme nt car 
recommend enactment of subsection 2 

Similarly, we cannot recommend enactment of subsection 3. Ma 
of the same ambiguities in that subsection this Department noted in its 
June 13, 1956, letter still persist. On the one hand, as that lette 
pointed out, a “reasonable system of compensating all of its dealers” 
may imply payments simply by the manufacturer. This sort of ™ 
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gement would raise no antitrust problems. Accordingly, if sub 
tion 3 be read simply to cover a plan for compensation only by the 
ufacturer, this Department offers no objection to its enactment. 
a wwever, subsection 3 may do more. Its reasonable system for 
nsation might involve payments by the selling de: aler to the 
no dealer in whose terr _ y a new-car pure haser resides. I 
- we have to be realistic. I don't think we can close our eyes to 
e fact that that is exactly what most of the dealers want to gain by 
issage of this act. 
lo such a reasonable compensation plan (voluntarily entered into 
tween the dealer and the manufacturer—and there L emphasize 
Department, as our June 15 letter indicated, would not object, so 
and this is the most important part—so long as the amount paid 
e selling dealer did not exceed that portion of the servicing deal- 
‘s required warranty costs not already paid for by the manufacturer 
car owner. 
the extent such payments exceed nonreimbursed costs for re- 
red warranty service, however, they penalize out-of-territory sales 
d tend to create a division of territories among dealers—a prob ible 
olation of the antitrust laws. Such a penalty plan, I emphasize, 
eht well come within subsection 3—for that prov ision’s “reasonable 
-ystem” of compensation must include “warranties fulfilled and serv- 
es rendered by all” dealers. 
When we get down to a definition of what you mean there by “serv- 
es rendered by all dealers,” that is when you get into practical 
ficulties. 
Thus, services are not limited to postsale warranty obligations. 
cluded as well might be the service of maintaining a luxurious show- 
oom, expensive edvertising, or fine display facilities. Should such 
i plan be contemplated by proposed subsection 3, then this Department 
ild be required to oppose enactment of that provision. 
Regarding proposed subsection 4, we would not oppose legislation 
to require motor vehicle manufacturers to enter into mutually binding 
tracts with dealers and prevent termination, except for failure to 
lhere to contractual obligations. lLlowever, proposed subsection 4 
iy well do more. 
[his provision restricts the power 
y manufacturer of motor vehicles * * * to canvelt the privilege or right 
ny of its dealers to sell the products of such manufacturer. 
language, on the one hand, may include refusal to renew a 
chise, as well as termination of a franchise not yet expired. If 
t does include a refusal to renew, aa further, if any existing dealer 
ntracts do not contain 
itually agreed upon standards by reference to which the duties and obligations 
he dealer * * * may be determined 
en, this provision might effectively freeze the present pattern of 
lealer distribution. Fora manufacture r could threaten not to renew, 
| pain for a complaint urging a Federal Trade Commission cease and 
CSIST order. 
Completely frustrated, then, would be the public interest in foster- 
ng new or rival distribution methods which competition is meant to 
ifeguard. It might prevent termination of any existing dealer con- 
racts that do not contain “mutually agreed upon st: andards.” To 
the extent this provision modifies obligations under existing contracts, 
it raises serious constitutional questions. 
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Even were section 4 to apply only to termination contracts entered 
into after its enactment, obligations might still remain. This 
vision would even then intrude Government into an area tradition 
reserved for private contract. To this extent, it would subst 
Government regulation for the free market as a means for contro| 
relations between dealers and manufacturers. 

Senator Monroney. Thank you very much, Judge Barnes. 

We are hoping not to run beyond the time of your other app: 
ment. 

On page 374 of your testimony on automobile marketing legis! 
before the House Committee on Interstate and Foreign Commie Q, 
under dates of July 6, 1955, and April 11, 12, 17, 18, and May 2, 1956, 
you stated, and I belie ‘ve quite Ww isely so, and I quote: 

There is no question that this is a mighty peculiar distributive systen 
has been built up by the automobile industry. Where else do you hay 
outfit to manufacture something and keeps the inventory up to date by ha 
its franchise dealers pay the manufacturing company completely for 
inventory? 

I think that the key to whether legislation in this particular and 
peculiar field is worthy of consideration by the Congress is in the 
traditional system that has grown up with the automobile. It is ree- 
ognized by this committee, I think by most of the committees, 
even by President Eisenhower in his recent telegram to the NADA, 
that it is a system of selling that differs consider: ably between the 
franchises that exist, we will say, for Nellie Don dresses or Del Mont 

canned goods, in that it is a continuing relationship in which the fac- 
mee manufacturing the automobile desires to maintain the ser 
facilities and the proper performance of an expensive product wil 
at high speeds and at great mileage, and is not in the ordinary rela- 
tionship of a free buyer with a free seller that goes with the other 
franchise a ations ships. I don’t believe this has ever been spelled 
out in the law, and it is because you seek the continuing serv iceabil ty 
of the product and fulfilling of parts availability and quality of 
mechanical service. It does to some degree, in itself, transgress the 
old concept of the antitrust acts. 

I mean it is 

Mr. Barnes. I agree generally with what you say, Senator; 
peculiar. 

Ilowever, I don’t think that it perhaps is as unique, or should I 
generalize, as your words might imply, because if we once start this 
type of supervision of contracts, you are going to have the same prob- 
lem, certainly in the electronics industry, cert: ainly in television, to 
a lesser extent but nevertheless to some extent in your white goods 
industry where the distributorship in some respects parallels that of 
the automotive industry. 

Senator Monronry. Well, I don’t see how in your white goods 
you mean cloth and fabrics ? 

Mr. Barnes. No: that is in the heavy industry, white goods, eh 8 
erators, machines that do so much of the lady’ s housework at the 
prese nt time. 

Senator Monronry. Of course, you have a situation there—where 
you get to dollar cost, it is somewhat different. 

Mr. Barnes. That is true. 
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itor Monroney. Also, in the pattern you get into—not ordi 
one agency in the town because the volume is not there you 
"i ultiple agenc les, you have in actual practic e, freque nt changes 


Barnes. Sometimes you do and sometimes you do not. There 
ny areas in this country—— 
itor Monroney. I’m an old appliance dealer myself, and you 

ind out of lines and you might have one for 6 months; you 
lave it for 10 years. 

LsarNes. No question. It is not the same problem with auto- 
es. However, it approaches the problem of the automobiles 
| don’t think we can overlook the significance of this type of 
ition. 
itor Monroney. It does to some extent. But it seems to me that 
uitomobile situation is in pretty much the same situation as 
ips aircraft distribution. 

re running into now the sports plane distribution. Obviously, 
the mobility of an aircraft, the franchises must amount to 
hing or there will be no aircraft service available and without 

e aircraft service on that particular type of sports plane you run into 
r delays in parts and mechanical perfection, and things of that 


t seems to me that to look at the automobile field without ree- 
ng its peculiar and particular advantages as to a - anchise sys- 
f selling, you are oversimplifying the “proble m in relationship 
ae laws. 
3aRNES. I don’t—I have never taken the position it isn’t 
iar problem. I think from what you read that you can see that 
take that position, have taken it before, and have not changed 
But [ don’t want to retreat from the position that you may be 
ng a Pandora’s box of special legislation for various types of 
bution. 
Senator Monroney. Of course, that is a problem rightfully in the 
im of policymaking which Congress must decide. 
Mr. Barnes. Exactly. 
Senator MonroNey. Whether the need for special ground rules for 
No. 1 industry of the Nation and the world in volume and i 


lr. Barnes. Exactly. 
ator Monroney (continuing). Is worthy of this special treat- 
I feel with the proper warning that you have given us that it 
lead to other demands and certainly it perhaps will. It will be 
to Congress then to weigh each one to find whether those have 
portant impact on our economy and other service to consumers 
the need for automobile legislation seems to have. 
nator Payne. Mr. Chairman, may I ask the judge this question ? 
- nan Monroney. Yes. 
itor Payne. Judge, would you say that the automobile indus- 
as such is unique in that it is ‘dealing with a product completely 
‘e any other product, practically speaking, that is handled under 
type of distributive system ? 
Ir. Barnes. No, sir. 
Senator Payne. What other type of product would you say comes 
rit? 


\ 





1478 AUTOMOBILE MARKETING PRACTICES 


Mr. Barnes. The one that comes immediately to mind is your far 
equipment. a 

Senator Payne. Farm equipment—is it extensive ¢ 

Mr. Barnes. No: it isn’t as large. 

Senator Payne. Hasn’t it often been said this Nation move 
wheels / 

Mr. Barnes. No question about it. 

Senator Payne. Whether by truck, car, or other medium. 

Can you think of any distributive system that involves an 
that runs into as much money in individual unit to the consumer as 
does an automobile, in volume ¢ 

Mr. Barnes. No; not in volume, certainly not in volume. 

Senator Payne. And can you think of any system that we have i) 
effect today in a distributive field that has to have, for the conver 
ience of the public and safety of the public, a system whereby 
parts, adequate supplies of parts, and other essentials avail: ~ by 
trained people in order to safely and properly maintain the item 
is being handled ? 

Mr. Barnes. No. I have repeatedly stated publicly that the D 
partment of Justice had no objection to compensation to nonsel 
dealers for warranty services required by their contract to be rei 
dered to the public. We have even gone farther than that: We have 
stated that we would not be opposed to a payment by a selling dealer 
to a nonselling dealer who has a prescribed territory, if it consti- 
tuted compensation—and when I say compensation I mean compensa 
tion that has not been made either by the purchaser or the manu 
facturer—the noncompensation that is required under the terms of 
the warranty—even to and including a sum that bears some reasonable 
relationship to what it costs the dealer to maintain the service facil 
ities, including a fair return on his money. 

Senator Payne. Well, then, if I interpret your statement correctly 
the Justice Department would have no objection, for instance—let 
us use plain terms—to splitting the difference between the so-called 
manufacturers cost to the dealer and the suggested retail price that 
they advertise, into two component parts—one being for sales effort, 
the other for provisions under the warranty? I don’t know whetly 
I have stated that clearly or not. You know what I mean. 

Mr. Barnes. I understand your position. I have to be very care 
ful what I say, and I don’t want to say anything that will be mis 
construed at another date. 

Let’s not use the term “split” but let’s say that a payment which 
bears a reasonable relationship so that it will constitute compensa- 
tion for services actually rendered by the nonselling dealer required 
by the terms of his contract. 

Senator Payne. Either by the selling or nonselling dealer. 

Mr. Barnes. As either by the selling or nonselling dealer, so long as 
the person who does the work gets paid for it. 

Senator Payne. That is right. 

Mr. Barnes. No: so long as it has that rel: ationship. 

Our objection is when it gets beyond the question of compensation 
and becomes a penalty, so as to strictly require sales only within 
limited te rritory which is one of the best methods of setting prices. 
You see, we must not forget that any such system has to be balanced 
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st other effects, and the effect to the consumer in any such system 
t good, because he must pay more. 
ator Monroney. Does that necessarily hold true ? 
Barnes. | think it must, if you require a payment—if you 
require such a payment of compensation from the nonservic ing 
he then has the list price less 26 percent that he has paid 
eae turer, assuming he pays the same thing for the car that 
;, either that he has acquired it from the manufacturer or 
red it at a comparable price from some other franchise dealer, 
| is entirely possible, he has that ceiling. Now, if he knows th: at 
is to pay an additional compensation to the servicing dealer, he 
ng to raise his price to the extent of that compensation that 
st pay. 
ator Monronry. That wouldn’t necessarily hold true, I don’t 
Judge—— 
. Barnes. Unless he wants to sell below cost. 
ator Monroney. Well, in our studies we have found that while 
of these nonfranchised dealers advertise cars at $600 below the 
ary price, that the ultimate cost to the consumer can run several 
dred dollars above the cost. 
\ir. Barnes. Packed prices, certainly. 
Senator Monroney. Not only packed price, but they pack finance 
ges, they pack insurance. 
. Barnes. Certainly, 1 would be the first to protest against that. 
ator Monronry. But the assumption of many of the protests 
wen that an orderly system of marketing which has traditionally 
\istorically grown up within the automobile industry means 
er consumer prices, but on numerous occasions in examining 
ontracts on cars allegedly sold by bootlegge 1s or nonfranc hised 
:, the consumer is the one that is stuck. The advertised price 
netimes only the first price, the other packing of additional 
ves runs it far beyond, and boy, shyster methods of hidden 
ncing costs—— 
Ir. Barnes. No question about that—— 
ator Monroney. And insurance policies of fly-by-night insur- 
companies really penalized the consumer severely. 
\ir. Barnes. Correct. 
| I am pointing out is that if you have another additional pay- 
that the nonservicing dealer must pay to the servicing dealer 
voing to add that on to any price that he gets for the car unless 
ints to sell below cost. 
Senator Monroney. I think the burden of Senator Payne’s ques- 
as if the discount now given by the automobile manufacturer, 
6 pe rcent—which I think is 24 percent in some lines—is divided 
iere the seller gets a percent of that for the sale; then, if the 
ing dealer can show that he has serviced the car, he receives a 
percent. Would you feel that that would be within the scope 
‘ Antitrust Act ? 
. Barnes. Yes, so long as the amount is compensation, the amount 
s paid bears a reasonable relationship to the actual cost of the 
ing dealer’s, for what he has to do. 
Senator Monronry. Not only the warranty but the maintenance 
pair facilities. 


‘ 
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Mr. Barnes. No, no, he gets paid for repair facilities. 

Senator Monronry. Well, are you sure / 

Mr. Barnes. Yes, I am sure. 

Senator Payne. But he has to provide of course, repair facilities 
in order to adequately maintain the warranty service required / 

Mr. Barnes. That is correct. 

Senator Payne. And you would have no objection to such an ay 
rangement, if it can be worked out, so that the person who would unde) 
take the fulfillment of the warranty in behalf of the manufacture; 
may be reimbursed by the ahaa for a reasonable amount t; 
cover that warranty service. 

Mr. Barnes. In the first place, we don’t object to any reimburse 
ment by the manufacturer. I think we were discussing more recent] 
reimbursement by the selling dealer to the nonselling dealer. . 

Senator Payne. My question—I don’t think I made it clear—m, 
question is actually in effect the manufacturer reimbursing the deal 
er who performs the warranty, service. 

Mr. Barnes. No objection, no objection at all. 

Senator Monroney. But we keep talking about warranties. 

I think the warranty thing by factory agreement has been pretty 
well taken care of in full reimbursement of cost of labor and parts 

Mr. Barnes. By the more recent contracts, you mean ? 

Senator Monroney. Yes. Plus a profit on the parts of 6 or 4 per. 
cent ¢ 

Mr. Barnes. 10 percent. 

Senator Monroney. But Iam concerned again by the possibility of 
dealer who is required by the factory to maintain, we will say, ser) 
ice facilities for 1,000 cars in his area. He is told he has got to add 
so many mechanics, he has to have so much floor space for a joc 
cars that exist of brand X, and when he perhaps has sold maybe o1 
250 of those cars. Those are going to run way past the w arranty stag 
and it is vague to me in all the testimony whether the service charges 
on repairs of this thousand ears would completely compensate hi 
for the maintenance of the repair facilities that he must mainta 
to service the thousand cars. 

Mr. Barnes. Well, in the way as I understand our free economy, 
the charge should be made for any repairs that are necessary after t 
warranty service expires. 

Now, if the charges for those repairs are not sufficient, then they 
should be raised. You should put it into a reimbursement on a new 
car deal, unless the manufacturer himself wants to. Now, if th 
manufacturer himself requires the dealer to do something that is not 
economically sound, then the dealer must make the choice whethei 
he wants to stay in that business or not. 

Senator Monronry. He hasn’t any choice except in an economic 
sense. I mean he can get out of the automobile business 

Mr. Barnes. That is right. 

Senator Monroney. But it is not helpful to the general economy 
for having these experienced reliable men find it an - impossibili ty to 
remain in the automobile business. In other words, if the factory Is 
going to insist that dealer A maintains service facilities to service a 
thousand cars in that area, and if he has only sold 250 of those cars, 
he lacks some of the gross profit which would be applied from the sale 





AUTOMOBILE MARKETING PRACTICES 1481 


of those 750 cars which he did not sell to help him to maintain the 
ipital facilities for servicing the thousand ears. 

Mr. Barnes. Well, you get into a very intricate subject there. 

nder the system of bookkeeping maintained you get into your so- 
called net. fixed loss. because for a very good reason you charge all 

your dealers’ expense, except the commission on the sale, to your 
ordinary overhead, that is to your service overhead and to your war- 
ranty overhead and to your s: alaries of your officers. 

Now that gives a dealer a very fine opportunity to know how much 

must make on each car and how far he can drop the list price or how 

ich he can give to a second-hand jalopy, but it is not a true fixed 
t-loss figure because it doesn’t charge any of the maintenance cost of 
le plant to the selling job. 

Senator Monroney. That is right. And then when the factories 

uote the profits of. the dealers those profits on the sales show up far 
beyond what they actually realize on sales because they have loaded 

e whole overhead in that system of bookkeeping onto the automobile 
owner that is having his car serviced. 

Mr. Barnes. That is why the overall investment figures are very 
significant. That is why the dealers apparently on an average have 

ned not less than 9 percent on their money after taxes since the 

Between 8 and 9. 

Senator Monronery. It is also a case that shows that they have 
made—lI think Ford figures were 1.73 perecent—— 

Mr. Barnes. No, sir, that is on sales. If you make 134 percent on 
sales during the year, you can easily make 9 percent on your invest- 
ment. 

Senator Monronry. The factories are making 17 and 18 percent on 
sales, 

Mr. Barnes. 1 do not doubt that the proportion of profit as between 
the dealers and the manufacturers is all out of line. [agree with that 
a hundred percent. But I cannot feel quite as sorry for the dealers 
as sometimes they represent, if the information that we have is correct 

sto the return on their net investment after taxes. 

Senator Monroney. Of course, the factory bookkeeping system on 
writing down dealers assets is rather notorious in discounting the fixed 
issets. 

Mr. Barnes. The bookkeeping problem, I always recognized that. 

Senator Monronry. You have to keep the books according to the 
factory. There is another point— 

Senator Payne. Either that or run two sets of books. 

Senator Monronery. But as far as statistics are concerned, you keep 
them just according to the way the factory tells you to keep them, and 
you buy the accounting systems that the factor y tells you to buy, if you 
still want. to be a dealer. 

Mr. Barnes. That is right. And of course everybody has to weigh 
that decision: “Do I still want to be a dealer?” Here is a large manu- 
facturing company gives me what I think is an unfair contract, I am 

lling to take it if I think I can make enough money. 

Senator Monroney. You do say in numerous of your speeches, and 
I respect you for it, that the overconcentration of economic power 
within the hands of the few is dangerous to the economy particularly 

n the automobile industry ? 

Mr. Barnes. That is precisely true. 
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Senator Monroney. This is a competitive free enterprise part o! 
industry with 40,000 dealers scrounging for sales; the antitrust | 
are ineffective insofar as reducing the dominance of the industri: 
the top; and vet any attempt to give the dealer some degree of bala 
within his contracts, it always seems to me, meets with an object 
that we transgress the antitrust laws here in this most competitive 
most widely diffused segment of the automobile industry. 

Mr. Barnes. There is no question, as I repeatedly stated, that 
disparate economic position of the two sides of this question weig); 
heavily against the dealer. 

For example, the mere fact that for years they would not give 
contract for longer than a year, which was cancelable upon 
notice prevented the dealer from going to a bank and havi Ing any si 
rity upon which he could increase his investment if he wanted to. 
use it for any other financing purpose. That seems to me to be \ 
unfair. I think some of those things have been corrected. The q 
tion is how far you want to go. 

Just as you pointed out that is a matter of economic thought a: 
whether or not you want to carve out a special area for the automo! 
dealer, give him certain advantages that others in a free competi 
system do not have. 

Senator Monroney. But most of the other segments of the 
competitive system are free buyers from a free seller. Would - 
consider the automobile dealer a captive buyer of the product of 
factory ¢ 

Mr. Barnes. Sure, but he can under the present system “bootleg” 
cars if he wants to do it that way, that is a horrible word, but i 
possible. And I poet out that this dire situation that you talk about 
Senator, we must again get back to figures. Dun & Bradstreet will 
tell you that the 9 percent, and I think according to the figures sub- 
mitted to us, it was 13.81 percent last year, 1955, after taxes, made 

by the dealers, that that compares with a 3- percent average for all 
other distribution systems in other industries in the U nited States, 
according to Dun & Bradstreet, before taxes. 

Senator Monronery. Again I go back to the accounting method 
you can make any figure show 

Mr. Barnes. I cannot dispute that with you. 

Senator Monroney. The writeoffs and write downs of the value 
of the dealers plant, which is consistently heard from all the dealers 
that I have talked to—that the factory’s figure on their gross plan 
is far under that which it should bring, hs 1d they been able to put it 
up for a competitive sale as a going business. 

Mr. Barnes. I cannot argue the figures with you. We can only 
accept those that come to us from as m: ny sources as we can get. 

Senator Monroney. But the rel: ationship can be certainly made 
clear as to how well the two Siamese twins of the industry are doing. 

Mr. Barnes. No question about that. 

Senator Monroney. If you take it on return per sale which varies 
something like 1 to 10. 

Senator Payne. Of course, the reason they require the use of the 
common system is so as to be able to make a comparative analysis from 
one dealership to another dealership across the country and to be able 
to come and pinpoint certain defects occurring in one case against 
another, believing that they might be hopeful to the dealer that may 
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be off in some particular phase of his operation. And in certain 


ses th at has worked out. However, there are many phases of the 
ounting setup that has been put into effect—and I have been aw ay 
m the thing for some time- -so that I wasn’t familiar with that 
ticular phase until Mr. Busby mentioned it to me the other day. 

I can see some very Aatinite drawbacks to not allocating on a 
e basis, and upon certain fixed charges against each phase of the 
ration so as to know accurately what you were reflecting in each 
artment of your operation on a fair and equitable basis. 

Senator Monroney. Exactly. 

Senator Payne. You cannot overload one phase of your activity 
out doing an ‘injustice to the other one. You have got to dis- 
ite it on the basis in which it should share its burden. 

Senator Monroney. Going to specifics of the bill, the first com- 

\int that you mention is the special legislation limited solely to the 
ribution of automobiles. This Department, you say, has pre- 

isly objected to enactment of legislation limited to single indus- 
Then you specifically said, “As a general rule, we continue to 
ose special legislation applyi ing to any one industry.’ 

Could I ask you this question? If the Congress in its wisdom felt 
t some relief through legislation for marketing “ground rules” was 
essary, would you think the automobile industry should have the 
ity if such a decision was made? 

Mr. Barnes. I would. 

enator Monroney. Thank you. I think that is the one thing that 
are concerned with because of the magnitude of this industry and 
complexity of its customary distribution system. It differs dras- 
ly, you feel, from many of the other franchised systems such as 
: Don dresses, and the things requiring nonservice but are fran- 
d to give local representation more or less for sales promotion and 

les s sipiie ation. 

Mr. Barnes. Is that a question ? 

Senator Monroney. Yes; would it differ? 

Mr. Barnes. Well, I have already answered that. There is a dif- 


erence, the automobile industry approaches sui generis. I do not 


it to say it is unlike any other distribution system of any product 
this country, because I pointed out several I think have simil: arity 
d which I think will be on your doorstep if this type of legislation 
passed, asking for the same favor for themselves. 
[hey may not have as good a case, but I think you can rest assured 


hey will be here. 


Senator Monronry. Now dealing with subsection (1), a prohibition 


\gainst coercion or intimidation, simply because Congress feels it is 


important in this No. 1 industry and because of widespread testi- 
ony of coercive tactics that have existed in the past—we trust they 
) not exist now—you say that it would open to real question the fact 
since we specify the automobile industry that we are going to 
erate it in other industries. 
Mr. Barnes. That is precisely our caviat, that is all. 
Senator Monronry. Senator Payne and I—neither one of us are 


lawyers. 


Mir. Barnes. We are merely saying that is a possibility, that courts 


in seeking to find the intent of Congress will say here you set up a 


ecial rule for automobiles. That means that there shouldn’t be one 
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for anything else. Therefore, coercion, intimidation, and diserim 
nation in any other distribution pattern is all right because if Con 
gress intended that there shouldn’t be coercion or intimidation or dis 
crimination as far as television sets were concerned, why they would 
have put it into the bill. 

Senator Monroney. Well, I think the history of the bill and 
study that we have made and the testimony before the committee, 
P ylus the discussion only this week on the floor. Indicates that C ONeress 
is moving in this direction, because of the special study of the auto 
mobile industry and its problems, and it is not yet ready or fully y 
in the problems existing in other similar lines. And in the eve 
court faking into cognizance no definite repealer of the anticoer: ive 
powers of the Federal Trade Commission's present jurisdiction 
would a court go beyond that to say, “Well, since you have put empha 
sis on automobiles it means you have repealed the other sections” / 

Mr. Barnes. May I point out as a perfect example of what I am 
talking about. you are referring to lnneuage that says motor vehicles 
As I understand it the same I: anguage on the floor of the Senate y vestel 
day or the day before was interpre ted to mean any farm mac hin ry 
that had automotive propulsion, including motorcy les. In fact. there 
Was some discussion as to whether it included power lawnmowers. 

Senator Monroney. That mostly came from the automobile manu 
facturers, sir, who were trying to kill the bill. We heard simila 
testimony before in this committee digging up all the snakes that 
could be dug up. 

Mr. Barnes. Well, Iam merely pointing out that it raises quest) 
whenever you start carv ing out it is the same proble m the Suprer 
Court had when they exempted baseball in the Toolson case. 
courts start trying to figure out why the Vv should exe Inpt baseball from 
the antitrust laws. So one of them out in the west coast which I am 
issuming—perhaps I will change my mind after I get out there, but 
he says there is only one way that you can rationalize the Supreny 
Court’s decision in the Toolson case, and that is that the antitrust laws 
do not apply to team games, they apply tO any individual in sports 
but not the teams. The = if baseball is exempt, football should 
eo be, and they threw a case out. Not on that ground precisely, be 

‘cause after going into ‘his long explanation they said, Well, it doesn't 
dein a cause of action anyway, so we will throw the case out. Bu 
that is just an example of this speculation that goes on. Now I am 
pointing it out to you. You may not desire to pay any attention to 
it, but as an officer who has the problem of enforcement and will for 
several more days, I think it is my duty to point out that there is that 
problem. 

Senator Monroney. Would you think this danger is great enough 
to where some saving language should be incorporated into any such 
legislation—that it does not repeal to any degree any other previous 
acts of the Congress which deal with coercion and intimidation ? 

Mr. Barnes. I think that any step—well, I would think generally 
that that might be advisable. It would certainly meet part of the 
objection, 

Senator Monroney. Going on to subsection (2) you specify that 
it denies the dealer of his free choice of a customer to resell to. It 
does not deny the dealer his free choice to sell to any ultimate con- 


t 
( 
Tt 
t 
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r. does, in effect, restrict him from entering the wholesale 
ess, Now, 1f—— 
aang No, it prevents 1 sale, 1 retail sale to anyone other than 
imate consumer, a single car. 

Senator MONRONEY. Only for resale as a new ear. 

\ir. Barnes. Yes. 

Senator Monronty. Which means that you are reselling to a non- 

hised dealer for a resale. 

Vr. Barnes. Right. 

senator Monroney. Which means that you are thereby entering the 

jlesale business. Now if the franchise system—and the only reason- 
» excuse for requiring Ford or General Motors dealer to build a 
iter of a million dollar dealer is that he has a franchise behind 
. to engage in the retail sale of automobiles. Now with that does 
vo a Wholesaling right to wholesale from Detroit to California 
o Florida or Texas. 
Barnes. Well, what vou are doing here is putting a — 
alienation of a chattel, a doctrine that was dismissed by our 
is many years ago. Now 1 may be that you want to a that. 
nt out to you that we have to oppose it because we do not think 
s sound law. When a person has title, and under this distribution 
ystem the dealer is required to take little, then he should be able to 
what he wants to do with that. If he has title to a chattel he 
iould sell it anyway he wants to. That is the theory oe all 
sale of chatels in this country practically from the time that business 
ted. 

Now to put a restriction on it, as is done in real estate, such as sale 
ofa real estate with a restrictive covenant that provides a right-of-way 
or right of ingress or egress or something of that kind, it may be that 

e law is wrong that has grown up in this country. It was rejected in 
England also at a later date. But as far back as 1898 when the 
Multigraph Co. started to require that they would sell their multi- 
graph machines under a provision that you couldn’t use them unless 
you used their ink, the courts have thrown out those restrictive agree- 
ments as they apply to chattel. And as late as the IBM decision, 
this year, as late as the Shoe Machinery case, there have been the same 

leas emphasized. 

Senator Monronry. That was not the resale of a completed produet 
I do not know about the IBM case. I know the case on which some of 
this seems to rest with the Justice Department, was Standard Oil 
Co, Stations requiring dealers to sell certain lines of tires. And that 
seems to be the case on which Justice, before your administration, 
rested their objection to legislation that would further confine the 
franchised rights as the right to sell to a new car buyer instead of as a 

olesaler. 

Now I can agree with vou that further restrictions on sales are bad. 
But where it is the sale of an entire product as a franchised dealer 
then either the francise is going to mean something or you must get 
ready, as our studies I think very adequately revealed, to set up a 
entire new system of automobile distribution which will route the 
‘ar from the franchise dealer who received the contract to sell to 
he consumer but who becomes a wholesaler, who sells it into a super- 
wholesale auxiliary lot in New Jersey and supplies an entire system 
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of distribution that exists across the country—thriving on the 
that the traditional system is a franchise system, and that bh 
outside that franchise system they can enjoy competitive advant 
by alleging bargains and savings mostly the result of packed pric: 

Mr. Barnes. The American free-enterprise system const: intly 
templates differences in distribution methods. We are not on) 
seeing the question raised here which you say we should maint; 
but we are seeing it in various other distributive areas. 

You do not see the jobber in gasoline as you used to see. If, 
gradually being eliminated from the scene. Entirely diff 
method of distribution. Now right or wrong, the market pla 
a place that should decide public demand and acceptance. 

Senator Monronry. That would be fine, I think, if 3 compar 
didn’t dominate 95 percent of the automobile manufacturing | 
ness. But we are realists, and we know that these three compani 
dominate the entire economic spectrum and that the automobile | 
ness is not like selling spools of thread or ladies’ wear or reg 
shoes. 

Mr. Barnes. I agree with you a hundred percent. 

Senator Monroney. Therefore, the franchise system has eithe: 
to be of value—to maintain the continuing service in parts and 
spection to the consumer, and particularly that that you are so \ 
cerned about in the small community—or if this thing keeps going a: 
is presently going to where the sales become supermarket sales, 
small community is going to lose your entire service and your ts 
bility of having small business existing on Main Street. 

Mr. Barnes. Senator, what you are saying is the same thing t! 
the chambers of commerce and various groups have been pas 
resolutions about for the last 50 years. Around 1900 every cham! 
of commerce got into the act because a great new method of unt 
competition was coming on the scene and that was the departn 
store. It was going to put the corner stores out of business bec: 
now you got them all at one place. About 10 years later they got 
excited because there was direct-mail selling from Chicago and 
same resolutions were passed. Then a few years later it was ¢! 
chainstores. And special legislation was interposed to penalize t] 
type of distribution. And now it is the discount houses that are u 
fair. Now all those are attempts to maintain the status quo. Al! 
say is that the public is entitled to have some choice, and to buy, 
it wants to buy, from an automobile dealer that does not give quite 
as good service, but gives a lower price. Under our free compet 
tive American system he should be privileged to do that. And Con- 
gress should not step in to help perpetrate a system, which may be 
under its present system unfair, only in an attempt to make it fairer. 
After all, you have got to keep in mind that the only person that is 
aided by territorial—that is hurt by territorial restrictions is not t] 
manufacturer—although he probably doesn’t want too much of it 
because he wants to sell his produce when he can—certainly not the 
dealer, because anytime he can get a little monopoly he is good sha oe 
as far as prices are concerned, it is the consumer that ultim: itely mu 
pay. Now that is the basis of our position here. 

Senator Monroney. Yes. But even as restricted as you are on the 
manufacturing of cars you still have a healthy competitive situation 
vis-a-vis Ford and General Motors and Chrysler. 
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\fr. Barnes. As to price? No,sir. The only reduction in price that 
come in the last several years has come out of the hide of the 
person you are trying to help here, the dealer. He is the one 
has lost his discount. The manufacturers haven’t reduced their 
s, there is no competition as far as price is concerned. Now I 
m not saying that there should be a drastie reduction by General 
\fotors—$500 less than Ford and Chrysler—because I do not know 
t that would do to Chrysler. Certainly that would raise a prob- 
But as far as the consumer is concerned, price competition is the 
iate benefit to him. 
Senator Monroney. And has he had an ultimate benefit in the drive 
f the factories for first place in price class? 
Barnes. Not as far as the manufacturer is concerned. They 
n’t reduced their price. 
nator Monroney. No; it has all come at the expense of whatever 
oin the dealer once had. 
\ir. Barnes. That is right. 
nator Monroney. But nothing has been taken off even with the 
ease in volume from 5 million to 6 million cars. There were no 
intages passed on as far as you know by the factories in savings 
iting from that larger production, were there? 
\fr. Barnes. That is a very difficult question; they probably get 
e for their money. 
Senator Monronry. This is in the same model year. 
ir. Barnes. Well, I don’t know. 
ator Monroney. I mean, they started out on a 5-million-car 
nai 
Barnes. Theoretically, they should be able to produce it 
per, certainly. But as I have repeatedly stated the best thing 
the consumer would be a little price competition from the manu- 
irer’s standpoint, not at the expense of the dealer as it has been. 
nator Monroney. But you have been familiar with the automo- 
business long before you came to antitrust. Haven’t you always 
d that there has been strong price competition on cars, except 
ng periods shortly after the war? 
'. Barnes. There has been some competition ; the price has varied, 
now you are getting into the answer. The reason for the dealers’ 
ulty is, in my opinion, the pushing by the manufacturers, the 
oading. There you get into something. 
nator Monroney. But you not only have the overloading but, as 
ult of the overloading, you have an entirely new system growing 
outside the framework of what has been a traditional policy of 
omobile distribution. 
Mr. Barnes. If the public wants that, they should have it. 
Senator Monroney. The Justice Department has repeatedly stated 
In fact, in your testimony before the O’Mahoney subcommittee 
i said on page 22: 
The National Automobile Dealers Association urged us to reconsider. Its 
rs believed that bootlegging was a serious competitive evil. I agreed that 
egging might be harmful to some authorized dealers; I could not see how 
uld harm the consumer. In fact, there was some reason to believe that 
bootlegging represented a healthy form of price competition. In any event, I 
no reason to approve joint action by private citizens against bootlegging. 
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Mr. Barnes. Right. 

Senator Monronrey. Now, I of course disagree with you that boot- 
legging is harmful only to authorized dealers. I feel we have had 
enough reac ois before this committee that certainly you are selling 
doubtful values—used cars as new cars, and all types and kinds of 
price, financing, and insurance packing. 

Mr. BARNES. Isn’t it up to the consumer to make his decision ? 

Senator Monroney. Well, you have got an awful lot of laws on the 
statute books now—falsely stamped gold or silver—— 

Mr. Barnes. Sure; let’s enforce them; that is fine. 

Senator Monroney (continuing). Particular poisons, the Wool 
Labeling Act; you deal in securities and exchange, trust indentures, 
export trade, fishing industry, natural gas, production marketing, and 
use of bituminous coal. tr: insportation on farms, regulation of insur- 
ance, trademarks, gambling devices. It is not new that the Govern- 
ment finds some methods to protect the consumers are necess: mak 

Mr. Barnes. They are not protecting the consumer by that is 
what we have been talking about. You are eliminating Slane’ o: 
you are not protecting the consumer. 

Senator Monronry. Many, many cases of where young men thought 
they were going to own a car in 3 years on alleged long-term pay- 
ments 

Mr. Barnes. Now, let’s not get into the morals of the contracts. J] 
admit that secondhand car dealers do not have as good a reputation 
as franchised dealers but I think the franchised dealers have contracts 
that everyone should read. | Laughter. | 

Senator Monroney. We ran onto that, of course, in one Chicago 
case. We finally found out that the agency—that has now been ter- 
minated—was operated entirely bv the Ford Motor Co. But gener- 
ally speaking, the automobile fac tories do require standard financing 
terms where it is the rule, not exceptions to that rule. 

sut when you depart from the theory of a franchised dealer having 
something in his franchise, and then you permit all the other dealers 
in that line of cars to become wholesalers, or deny legislation that 
would restrain them to some degree from becoming wholesalers of 
cars, you are trying, I think, to not violate any laws but create accord- 
ingly marketing patterns without constructive competition. 

Mr. Barnes. I can’t agree with you, sir. But we are both entitled 
to our opinions. 

Senator Monroney. Did you have any questions along that line of 
section 2, Senator Payne? 

Senator Payne. No. 

[ still say that an automobile is completely out of the scope of many 
of these items because if it isn’t in proper condition it can become a 
very dangerous item on the highway. After all, it is a provision of 
the manufacturer franchising the dealer that he shall be required to 
have facilities, tools, and equipment to render the proper service to 
the unit. Without that type of service being provided, and it cer- 
tainly isn’t in many instances that you know “of, Judge, as well as I 
do, in the nonfranchised setup. 

If you have seen a car that comes out supposedly passing the inspec- 
tion line, in perfect shape out of a factory, by the time it is unloaded 
off the truck in front of the dealerships, unless it is given a very thor- 
ough checking, unless every component part is gone over fairly thor- 
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uighly, a fellow taking it out on the highway can have some real 
trouble with it—and might endanger somebody else’s life as well. 

Mr. Barnes. No question about that. 

Senator Monroney. So there is a definite difference between the 
requirements that a franchised dealer has to go through in seeing that 
his obligation to his manufacturer is lived up to than the fe llow who, 
say, says, “Yes, I will save you a few hundred on the unit; you take 

and roll it away.” 

Mr. Barnes. Of course, where are you going to draw the line? 
Phere is an electric iron that you might sell that should be inspected 
before it is put into a home. It might cause a fire. Are you going 
to prevent that from being sold ? 

Senator Monroney. Usually, it has a label on it that is supposed to 
designate 

Mr. Barnes. For inspection. 

Senator Payne. Yes. 

Mr. Barnes. Yes. 

Well, that is something else again. If you want to inspect automo- 
biles and require them to meet a certain standard, that the exercise 
of _ power, here you are getting into a private contract. You 

‘trying to tell a dealer and a manufacturer how they must contract 
as between themselves. Now, that is not in accordance with a funda- 
mental free-enterprise system. 

Now, maybe this situation is such that that is the only way out. We 

nnot see it. But it presents a problem and it gets right back to the 
disparate economic position of the two. 

Senator Monronery. On page 5 you say, still on this section, first it 
would ereate an unlawful restraint on the trade of franchised dealers 

th customers of their choice. I feel that when you say customers 
you ordins ily are referring to the ultimate consumer and not as to 
other dealers who would be buying wholesale. 

Mr. Barnes. If that were true, there would be no bootlegging, 
senator. 

Senator Monroney. But then as justification for that you cite 
U.S.v. Bausch & Lomb, and quote the court, saying: 

\ distributor of a trademarked article may not lawfully limit by agreement, 
express or implied, the price at which or the persons to whom its purchaser 
may resell, except as provided by the fair-trade laws. 


Now, that is the law as it stands now, and that was your basis for 
holding against the General Motors contract. If legislation, as a 
matter of policy, seeks to change that— 

Mr. Barnes. Sure, you can create another exception. 

Senator Monroney. That is a matter within the judgment of Con- 
gress, and your warning is merely a precautionary device. 

Mr. Barnes. Of course, may I suggest this, if we are going to do 

honestly, if we are going to create an exception to the antitrust 
laws because of the peculiar situation the dealers are in vis-a-vis 
the manufacturer, let’s say we are going to exempt it from the anti- 
trust laws, you are going to set up, but let’s do it honestly and say 
that the fair-trade laws shouldn't apply to automobile dealers. 

Senator Monroney. I think any time when you speak in terms of 
dealerships you then might find that you entice or invite the factories 
: immediately get into the dealerships business to get under that 
broad exe mption. 
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Mr. Barnes. It is entirely possible. 

Senator Monronery. This does not. This only requires—first the 
offering of the manufacturer’s product from a franchised dealer back 
to the manufacturer. It does not in any way strike at any other point 
in the antitrust act, whereas any amendment to the antitrust act 
give an exemption to automobile dealers would certainly cause 10 
times the opening for restraints of trade that this specific provision 
would. 

Mr. Barnes. That is right; you are just exempting them a little 
bit, not very much. 

Senator Monroney. You require the dealer to offer first to the fac- 
tory before he offers to others. The factory can accept—as the bil] 
now suggested to be amended—or he can refuse, and the factory |] 
the right. 

Mr. Barnes. Yes. 

Now, suppose, just suppose that a dealer takes 5,000 cars, something 
happens and he wants to turn 4,500 in on the last day before the new 
model has come out. So he gives—he makes an offer to the mai 
facturer. The manufacturer is going to be in rather a difficult posi- 
tion, I would say, as to whether he wants to take back any of those 
cars. 

Now, under this situation, he can’t—he would have some difficulty 
in terminating that dealership. 

Senator Monronry. Would have difficulty in terminating that 
dealership? 

Mr. Barnes. Yes. 

Senator Monronry. I don’t think so. I mean if he wanted to take 
the cars back they could take them back. 

Mr. Barnes. W hat is going to happen to those cars? 

The dealer can’t sell them, the manufacturer can’t sell an old mod 

Senator Monroney. They do it all the time. You have a cleanup 
period. 

Mr. Barnes. Who does it? Who does the selling? 

Senator Monroney. Hoth the factory and dealer. I mean you have 
your rental car agency that offers a fast market for him on many of 
the surplus cars that might accumulate. You have spot dealers in 
other sections. Certainly the dealer, the individual dealer , does: 
have the opportunity to sell into a legitimate pattern of trade the sur- 
plus cars that the factory itself, knowing the pattern of distributio1 
has. 

The dealer is looking through a little, tiny peephole while the fac- 
tory is up on Mount Olympus looking over 48 States. 

Mr. Barnes. I would fear that there would be some rather difficult 
problems if you permit this return of merchandise once sold at any 
time dependent upon business conditions, economic conditions, change 
in conditions from the time you bought it to the time you turned it 
back. 

Senator Monroney. The dealer now has—can, if he wishes to, in- 
vite the factory to take them back. We had a lot of testimony that 
the factory was offered them and they have taken cars back. It is 
permissive today. This would require the dealer first to make the 
offering. 

Senator Payne. This isn’t mand: atory that the manufacturer must 
take them back. It merely is an offer. 
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If he wants to take the m—— 

Senator Monroney. It is mandatory upon the dealer to first offer. 

Senator Payne. That is right. 

If the manufacturer doesn’t want them he is at libe rty to sell them 

anyone he wants to. 

Senator Monronry. You have approved of General Motors buying 
the cars back. 

[t is a question of whether the law should be passed now to require 

e dealers to first offer, which would then enable a manufacturer 

ho is responsible for the good trade name and for the continued 

roper servicing of his product, to take steps to protect that trade 
une, if he so desired. 

Do you consider that a factory does have a right to protect its trade 

ime ¢ 

Mr. Barnes. Why certainly, I would assume that he has that rieht. 

don’t know of any law that would prevent him from having that 
right to protect his trade name. 

Senator Monronry. Sometimes, in trying to do so—to see that a 
car is properly serviced and put it in the consumer’s hands with the 

cht degree of conditioning—they have been threatened with anti- 
trust violations. So it becomes a rather fine line then where the pro- 
tion of the trade name stops and where the restrictions begin. 

Mr. Barnes. That is right, no question about that. 

Senator Monroney. There have never been any court cases on 

at. 

In other words, the court has never decided even on a thing as broad 
is territorial security. 

Mr. Barnes. Well, that is correct as far as an ultimate decision by 
the Supreme Court is concerned. 

Now, we are talking about territorial security—— 

Senator Monroney. I used that only as an example. Even as 
broad as that was, in limiting very definitely the area of dealer 
monopoly as you call it. 

Mr. Barnes. I am afraid I don’t understand you, Senator. 

Senator Monroney. I mean I was using that as an extreme matter 
of saying what dealer could sell cars and what dealer only could sell 
cars In a certain trade area. That is territorial security. 

Mr. Barnes. Yes. 

Senator Monroney. But there has never even been a Supreme Court 
case on that matter as it affects the Antitrust Act. 

Mr. Barnes. I think that is right. 

Bausch & Lomb does not go that far. Let me get some legal advice 
here. 

Senator Monroney. Yes, sir. 

Mr. Barnes. The obvious, I guess, is if you are correct it has never 
been decided and it will not be decided adverse ly to the dealers, this 
bill is not needed because you could have your territorial security if 
it is not illegal. The difficulty is that both the manufacturers and a 
great many ‘of the dealers believe that it would violate the antitrust 
laws. That is why they voluntarily took it out of the contracts. 

Senator Monronry. They took it out because it couldn't be tested 
and they were not sure—— 

Mr. Barnes. It could not be tested any time. 

Senator Monroney. Only on a criminal case. 
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Mr. Barnes. No. It could be tested by private suit any time that it 
wanted to be. Any automobile dealer could test it and bring a treble 
damage suit. Furthermore, there is no question that if it is mer rely 
the question of criminal suit involved, dislike of a dealer or a manu- 
facturer to stand the rigors of a criminal suit, we could accommod: @ 
them very readily. We will agree not to sue them criminally, we will 
agree to sue them immediate ‘ly C1V lly, let the court decide it. 

Senator Monroney. Of course, you refused to do that in the case 
of General Motors ap yplication ¢ 

Mr. Barnes. That is right. 

Senator Monroney (reading) : 

We have concluded the Department of Justice cannot undertake to waive the 
institution of criminal proceedings with respect to such contractual provisions 
should we decide to test their legality. 

Now, are you saying that you are now willing to? 

Mr. Barnes. I have so notified the National Automobile Dealers 
Association. 

Senator Monroney. That you could have a civil suit to test that? 

Mr. Barnes. Yes, sir. 

Senator Monroney. Or other provisions as to these franchises? 

Mr. Barnes. Yes, sir. 

Senator Monroney. When was that? 

Mr. Barnes. Quite recently. 

Senator Monroney. I think that is the biggest news out of the hea 
Ings today. U » to this point we have just been on a stalemate that 
there is a belief or fear that it might violate some section—various 
practices shel ad to be used prior to Mr. MeGrath’s speech before 
the National Automobile Dealers Association. 

Mr. Barnes. We do believe that any compensation coming from the 
selling dealer to the nonselling dealer, which under the guise of com 
pensation constitutes a penalty, would violate the antitrust laws, be 
cause it would enforce a territorial security and would be a means of 
establishing fixed pr ices. 

Now, we believe that, as I have stated before, that if there were a 
reasonable compensation paid to the nonselling dealer for warrant) 
service that he is required to service, to sup ply, plus anything out of 
pocket that he actually is out because of the warranty service ‘for con 
tract or parts, inc luding a reasonable return on his investment, that 
that would not violate the antitrust laws. 

Senator Monronrey. You keep referring to warranty. You mean 
only the 90-day or 1-year warranty ? 

Mr. Barnes. I mean anything that he is required by his contract 
to maintain which relates to warranty service. 

Senator Monroney. Service. I mean warranty has a double 
meaning here. I mean there is a warranty that is free service on the 
purchase of a new car. 

Mr. Barnes. Yes. 

Senator Monroney. And then there is the guaranty that service 
facilities shall be maintained. 

Now, would this apply to both / 

Mr. Barnes. No. The theory of any automobile dealer that I have 
seen is that he has two departme nts to his shop, one is he sells cars, 
and one is he repairs cars. He is required to maintain both. He 
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is supposed to get this money when he repairs cars from the person 
who brings it in. 

For a warranty period, he doesn’t get reimbursement because he 

acting for the manufacturer. ‘To the extent he is not reimbursed 
either by the purchaser or the manufacturer, he should be entitled 
to these services that he performs for nothing, has not been reimbursed, 

e should be able to get reimbursement from the selling dealer. 

Senator Payne. He is reimbursed by the manufacturer for the parts 
and Jabor that he has to use in replacing defective parts during the 
period of the warranty. 

Mr. Barnes. And under the new contracts he gets some profits, 
th oretically at least. 

You are in the gray area, of course. Here is a woman who buys 

i, or perhaps I should say a man, and there is nothing wrong to 
the eye, but there is a squeak in the rear door and he brings it in 
times to the dealer to try to get that squeak out. 

Well now, that costs money. And the question is how much. 

Some of the dealers say, and we have talked to many of them, that 

it is What they are concerned about, because they can’t be com- 

nsated by the manufacturer for that. 

Now, if there can be any legitimate showing that there is a cer- 
tain average or some re lationship between a compensation that could 

r that type of thing, then we think it would be perfectly proper 
fo ‘aan to receive it. But we don’t think that he should receive 
mpensation from a dealer who sells the car for the fact that he 
intains a showroom with some potted palms, or for the mere fact 
he had a window opening on a street and somebody may have 
walked by it sometime. He is not entitled to compensation from 
the person who sells the car because the person actually saw it first 
his shop, something of that kind. 

We can’t make Gimbel p: iv Macy because somebody saw the bargain 
n Maecy’s before they saw it in Gimbel’s. If we do that, we are 
going to get into diffic ulties. 

Senator Payne. You are familiar, arent you, Judge, with the so- 
called Bennett bill? 

Mr. Barnes. Yes, sir. 

Senator Payne. Would you say that the concept basically in the 
Bennett bill is of a type that could be i incorporated in this particular 
pl ovision 2 

I don’t mean in its entirety but the basic concept of it ? 

Mr. Barnes. The Bennett bill, of course, applies broadly beyond 
the automotive industry. To that extent we favor it over this bill. 
Otherwise, we have objections to it. 

Senator Monroney. But as long as the compensation by the factory 
goes to cover the required amount of service to be maintained by a 
local dealer, and not to reimburse him for sales loss or for maintenance 
of sales facilities, you see no objection to paragraph 3 ¢ 

Mr. Barnes. Yes. 

Now, if you are referring to compensation from the selling dealer ? 

Senator Monroney. No; Tam referring to the factory. 

Mr. Barnes. No; we have no objection. 

Senator Monronry. Of course, there are begging words there, 
whether the factory requires the selling dealer to compensate the serv- 
icing dealer or whether the factory decides to give less to the selling 
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dealer and remit some of the profit now going to him to the servic: 
dealer. 

Mr. Barnes. No; because then he is going to be selling at t 
different prices and he can’t do that. 

Senator Monroney. The factory could not say that the sales of 
car merit one percentage on the price of the car, and the servicing, 
if ultimately done by another dealer, would entitle him to anoth 
percentage of that return. 

Mr. Barnes. I don’t know whether—if you determine that pe: 
centage from a scientific basis, some reasonable system of determini! 
what that percentage should be, and if it relates to actual servi 
required under the warranty, nonreimbursed elsewhere, we wou id 
have no objection for the nonselling dealer—for the selling dealer | 
pay it to the nonselling dealer. 

Senator Monroney. You said for the factory—— 

Mr. Barnes. We have no objection at all. The factory can pay 
anything they want to. 

Senator Monroney. You wouldn’t allow him to have a different 
discount to a selling dealer only and then have a percentage that goes 
to the servicing dealer / 

Mr. Barnes. No; that is something different again. But if thy 
dealer wants to say; entirely apart from who sells the car: “I want 
you to maintain your service room in such and such a shape, and 
therefore I am going to pay you so much for maintaining it,” that is a 
matter of contract between them. 

Senator Monroney. But very few factories are going to say—the) 
have done it on warranty, which is fine. I mean, it is a step forward 

Mr. Barnes. It is a step forward. They have done it on parts. 

Senator Monroney. It takes it part of the way. But the deale: 
still—in recognizing that the squeeze that the dealer was in—he is still 
going to be in the squeeze, particularly in small towns where he has 
to maintain parts and service for cars which he did not get to sell and 
the gross profit on which he is to carry the overhead on these repai! 
facilities. 

Mr. Barnes. The automotive industry is reaping the—the manu 
facturing automotive industry is reaping the product of unfair cor 
tracts over a period of years. Now, how far you want to go is a great 
problem. 

Senator Monroney. Well, it is a problem, and I agree with you. | 
think we have some 20 or 30 bills pending before the C ongress, all of 
which the automobile manufacturers object to. They have seen no 
virtue in any, except in a slight portion of the Bennett bill. And we 
find almost the same problem with Justice on any bill, no matte: 
how—— 

Mr. Barnes. May I add for slightly different reasons, Senator? 

Senator Monroney. We trust, anyway. And we feel sure that the 
efforts being made to correct this, if we can find methods of arriving 
at them, would finally be approved by your Department down there. 

Mr. Barnes. I think I should say that this is a problem that. has 
concerned us deeply, and we have spent many hours on it, and we have 
conferred with a great many people in trying to come to some deter 
mination and expedite the possibility of having a legal interpretation 
by the Supreme Court as to whether or not the automotive dealers 
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ind no one else is entitled to territorial securities through control of 
wotlegging or otherwise. 1 would think that would be the best way 
o reach it. ; 

Senator Monroney. You have agreed to a noncriminal action, I be- 

eve you said, 

Mr. Barnes. Not on bootlegging, on this question of compensation, 
erritorial security. 

Senator Monroney. I see, not on the restriction of bootlegging. 

Mr. Barnes. No. ee 

Senator Monronry. Why wouldn't one be as good as the other? 

Mr. Barnes. Because territorial security is in an area where there 
ive been no Supreme Court decisions; price fixes or equitable servi- 
les on chattels has already been passed on by the Supreme Court. 
Senator Monroney. That goes under this United States versus 

sausch & Lomb decision; is that correct ? 

Mr. Barnes. Well, it goes much further than that. 

Senator Monroney. I mean there are other decisions, too, but that 
s one of the key decisions. 

Mr. Barnes. That is right. 

Senator Monroney. On the clear specifications as to the matter of 
the dealer’s requirements under the contract by which his perform- 

nce under the contract can be judged, you feel that we can go as far 
to make that apply to all new contracts, but if it raises serious con- 
stitutional questions, if it applied—— 

Mr. Barnes. Retroactively; yes, sir. 

Senator Monroney. And you feel that the Congress has no right 
‘o legislate in that contract field ? 

Mr. Barnes. No; I think you have a lot of right to legislate in the 

ontract field, even though I don’t think that you should in the field 
of private contract 

Now, we are talking about whether you are getting into an uncon- 

stitutional provision ‘when you impair the v: alidity of contracts by 
ongressional enactment which changes their content. That is the 

creat difficulty there. 

Senator Monronry. But 

Mr. Barnes. You can set up any rules you want as far as the future 
s concerned with regard to contracts. Then people have had their 

lue process because they entered into those contracts with the knowl- 

.lge, express or implied, of what Congress has done. 

But when you start legislating and putting into the contract pro- 
visions that weren’t in there at the time the power is contracted, you 
vet into a grave constitutional question of impairing the validity of 
contracts. 

Senator Monroney. So you feel there would be grave danger of 
the court throwing out that section of the bill if it applied to now exist- 
ing contracts ? 

Mr. Barnes. I think that grave danger is a tempered appraisal of 
the situation. 

Senator Monroney. It might be even greater than grave. 

Did you have any questions ? 

Senator Payne. No; Ido not. 


73438—56—pt. 2——-18 
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Senator Monroney. On section 5, a proposed revision allowing 
them to set up a system for equitable liquidation, I don’t believe you 
commented on that. 

Mr. aereie's s. I stated at the first—I didn’t comment in any writte 
statement—but I stated twice in my opening statement off the record 
that as modified we had no real objec tion to it other than the fact that 
it is special legislation. If you determine that you want to aid the dis- 
tributors by this kind of provision in their contract, and we don’t get 
into any constitutional question of impairing validity of contracts, thi 
language we have no objection to. 

Senator Monroney. Going back for a summary, Judge, and we wil] 
try to let you go to your other appointment then, on section 1 you fee! 
that except for the word of caution that you do not oppose that? 

Mr. Barnes. Well, now, Senator, I have given you a statement of 
some 8 pages, 714, and it is about as succine tly stated as I can. If we 
vet—if you try to make me fudge a little bit on my approval or dis- 
approv: al, why, we will be here for a long time. 

Senator Monroney. I wouldn’t want to do that. I think it is prob 
ably more succinct than most statements we get. The statement does 
deal rather definitely and is not an oververbose treatment and not too 
legalistic in its whereas’s, that would perhaps require the summary 
again on it. Therefore, unless you have any further questions, we do 
thank you for giving us the advantage of your statement, and appre 
clate your coming before the committee. 

Mr. Barnes. Thank you, Senator. 

Senator Payne. I just wanted to say to you, Judge, in closing, that | 
think this Government in the field that you have been acting in is losing 
very materially by your going into another field of activity. Mayb 
others will gain, and I know they will, by it, but I am sure that under 
your ae tent leadership in the Antitrust Division that the people of 
this Nation have benefited very greatly during that period of service 
And I want to wish you well on your new work. 

Mr. Barnes. Thank vou very much, Senator. 

Senator Monroney. I would like also to add my congratulations for 
many, many of the things that you have attempted to do while you 
were he: ading up this important division of the Government. 

Is the representative from the Federal Trade Commission here ? 

Judge, how are you, sir? 

Mr. Gwynne. How are you? 

Senator Monroney. Glad to have you with us over on this side of 
the Capitol. 

Mr. Gwynne. Thank you. 

Senator Monroney. I know the many years of effective service that 
you had in the House of Representatives. 

It isa pleasure, as chairman of the subcommittee, to have served with 
the Chairman on this occasion. 

Did you wish to read the statement of the Federal Trade Com- 
mission ? 

Mr. Gwynne. All right, sin 

Mr. Bussy. All right, sir. 

It is a little longer. Would you rather—— 

Senator Monronery. We have it before the committee, and perhaps 
Chairman Gwynee has seen the statement and refers to it in your 
statement. 

Do you not ¢ 
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Senator Payne. Yes, he does; he comments on the revision. 
Senator Monronrey. Why not, in the interest of time, include that 
the record, make it available to the press, and then let Chairman 
Gwynne testify. 
(The letter follows:) 


FEDERAL TRADE COMMISSION, 
Washington, June 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Forcign Commerce, 
United States Senate, Washington, D.C. 

DeAR Mr. CHAIRMAN: This is in reply to your letter of June 1, 1956, inviting 
mment by this agency upon §8. 3946, 84th Congress, 2d session, a bill to amend 
he Federal Trade Commission Act with respect to certain unfair methods of 
mpetition and certain unfair practices in the distribution of new motor 
ehicles in interstate commerce. 

Che bill proposes to add a new section to the Federal Trade Commission Act 
hich would make unlawful and violative of that act certain acts described in 
ie bill. 

Subsection 17 (a) (1) of the bill would make it unlawful for a manufacturer 
f motor vehicles to use coercion, intimidation, or discrimination to induce its 

ilers to order or accept any product of any kind. This would add nothing 

) existing law, for the use of such methods to induce sales in interstate com- 
erce is violative of section 5 of the Federal Trade Commission Act and such 
‘actices have been frequently forbidden under that act. For example, in 1941 

Commission issued an order requiring, among other things, that General 
rs Corp. and General Motors Sales Corp. cease and desist from: 

2) Canceling, or directly or by implication threatening the cancellation of, 

contract or franchise or selling agreement with automobile retail dealers 

the sale of new motor vehicles, because of the failure or refusal of such 
alers to purchase or deal in accessories or supplies for use in and on auto- 
obiles manufactured or sold by the respondents, sold and distributed by the 
pondents, or by anyone designated by the respondents. 

(4) Shipping accessories or supplies for use in and on automobiles sold by 

respondents without prior orders therefor, or canceling, or directly or by 
plication threatening the cancellation of any automobile retail dealer con- 
ract or franchise or selling agreement for the sale of new motor vehicles, be- 
ise of a failure or refusal to accept accessories or supplies for use in and 

n automobiles sold by the respondents shipped without prior order. Com- 

ance with these and the other provisions of this order is currently under 
vamination and review. 

Subsection 17 (a) (2) of the bill would make it unlawful for a dealer to sell 

new automobile, except to another dealer of the same manufacturer, for resale 
as a new automobile, in competition with other dealers of such manufacturer 

ithout first affording the manufacturer an opportunity to repurchase the 
itomobile at the price the dealer paid for it. 

At the same time this subsection would make it unlawful for a manufacturer 
to refuse to repurchase a new automobile from a dealer at the price paid by him, 
ursuant to a plan adopted by the manufacturer and “equitable to all dealers 
ind consistent with the financial resources of such manufacturer.” 

The first provision would curtail the right of a seller to select his own customers 
vhich is one of the basic concepts of a competitive economy. 

The second provision, by making the manufacturer a guarantor of the dealer 
igainst overstocking, including voluntary overstocking, might easily result in 
anufacturers allowing dealers to purchase only in accordance with the manu- 
fucturer’s judgment as to what the dealer can sell without opportunity for 

ie dealer to determine that for himself. 

The bill, in subsection 17 (a) (3), would make it unlawful for an automobile 
Inanufacturer to hold out or require that warranties be fulfilled and services 
endered by its dealers without providing a reasonable system of compensating 
uch dealers “for maintaining the personnel and facilities required” for such 
uurposes. There would seem little doubt that as a matter of equity dealers 
should be fairly compensated for services such as those here described and 
vhich are in fact rendered. The provision however does not deal with services 
ictually rendered, but with the cost of maintaining personnel and facilities for 
the performance of such services. It might be observed that, if at present 
lealers are supposed to be compensated for such services out of discount from 
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list price allowed, it may be that were separate and spec ific compensation p 
vided for such services it would be through a reduction in such discount. 

3y subsection 17 (a) (4) the bill would make it unlawful for an automobi 
manufacturer to cancel the right of dealers “to sell the products of such mar 
facturer” unless the dealer franchise contains mutually agreed standards }) 
reference to which the duties and obligations of the dealer under such contra 
may be determined and unless the dealer has failed to perform in reasonal 
accordance with such duties and obligations. Obviously it is desirable that a 
contract or agreement between parties should clearly define the rights a 
obligations of both parties. This provision would, however, require the G: 
ment not only to determine whether there had been a failure to perform 
accordance with an agreement, but also determine whether the agreement sui 
ciently defined standards by which the duties of the dealer could be determin¢ 
If the decision should be that the agreement did not do this, there could by 
no cancellation because there could be no determination of failure to perfor 

The provisions of subsection 17 (a) (5) would make it unlawful for 
automobile manufacturer to cancel or fail to renew the franchise of «a 
dealer “without agreeing to effectuate an equitable liquidation of the asset 
of the dealership.” 

This provision would appear to make the manufacturer responsible for t} 
liquidation of the assets of the dealership and perhaps a guarantor thereof 
It would do this even though the franchise had been a long-term one and had 
expired by its own terms or even though the cancellation or failure to renew wa 
pursuant to good cause. 

There is no doubt that dealers have suffered numerous abuses in connection 
with their franchise agreements with automobile manufacturers. There 
also little doubt that many of these abuses have been made possible by reaso: 
of the very considerable commercial value of such a franchise with th: 
consequent natural reluctance of a franchise holder to take any course which 
he thought might endanger his business relationship with the manufacturer and 
perhaps risk losing the valuable privilege of continuing to buy and resell ne 
automobiles. The present proposal appears to be directed toward singling out 
a particular group of distributors, not unlike other groups of distributors who 
also operate under franchise arrangements with manufacturers, and conferrin 
upon them rather unusual privileges presumably for the purpose of correcting 
abuses. It may be an open question whether, if such legislation should b: 
enacted, it would have the result anticipated or, on the contrary, bring abou 
or hasten radical changes in distribution of automobiles. 

Our basic objection to the proposal, however, is that it would put the Govern 
ment into actively supervising and, in a measure, controlling and regulating th: 
business relations between private parties, business relations which have m 
more bearing upon the public interest as a whole than the business relations h< 
tween any other private parties. It would require this agency to inquiry public]: 
and in detail into the financial resources of manufacturers: into the nature, ex 
tent and cost of personnel and facilities of dealers; and to supervise the adequa: 
of contractual provisions between manufacturers and dealers and concern itself 
with the liquidation of assets of dealership. It thus interferes with many aspects 
of normal business relations between private parties and in the process of si 
doing curtails several basic rights, such as the right of a seller to select his cus 
tomers, and to the extent that it might become operative, tends to freeze a par 
ticular system of marketing rather than leaving the flexibility which the market 
place requires. 

For the reasons stated the Commission recommends that the bill be not enacted 

By direction of the Commission. 

JOHN W. GwyNNE, Chairman. 

N. B.—Pursuant to regulations, this report was cleared orally with the Bureau 
of the Budget on June 12, 1956, and the Commission was advised that ther 
would be no objection to the submission of the report to the committee. 

Rosert M. Parrisu, Secretary. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 


COMMISSION, ACCOMPANIED BY EARL W. KINTNER, GENERAL 
COUNSEL 


Mr. Gwynne. Mr. Chairman and gentleman, as has been suggested, 
we made an examination of the original bill and sent you a letter -which 
you have referred to here. 
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at least have since then had a very brief chance to look over the 
iggested amendments. This brief statement I have here today will 
to confine itself to the suggested amendments. 

‘The revision consists of three changes: 

(1) The provision in subsection 17 (a) (2) making it unlawful for 
manufacturer to refuse to repurchase new automobiles from a dealer 
inder certain conditions has been eliminated ; 

2) The requirement of subsection 17 (a) (8) respecting compen- 
on for fulfilling warranties has been modified so that instead of 
ling with the maintenance of personnel and facilities, now deals 
th compensation for work actually done in fulfilling warranties and 
ndering services; and 
3) Subsection 17 (a) (5), which prohibited an automobile manu- 
turer from terminating or failing to renew a dealer franchise with- 
agreeing to effectuate an equitable liquidation of the assets of the 
ership, has been modified to the extent of requiring the etfectua- 
on of “a reasonable system to assist in the equitable liquid: ition of the 
‘ts reasonably attendant to the operation of the dealership.” 

As pointed out in the Commission’s report, subsection 17 (a) (1) of 
‘bill, prohibiting the use by automobile manufacturers of coercion, 
sess ation, or discrimination to induce dealers to order or aces pt 

v product, does not add to existing law. Such a practice has long 

held to be an unfair method of competition and unfair practice 
ider the terms of section 5 of the Federal Trade Commission Act and 

e Commission has brought proceedings against such practices 

‘ther followed by automobile manufacturers or any others. In 

h cases the problem is not with the law, but arises in the case of 
tomobile dealer franchises, from the fact that these franchises have 
bstantial commercial value and there is a consequent natural relue- 
by a franchise holder to follow any course which he thinks 

iv endanger his business relationship with the manufacturer and 
aps risk losing the valuable privilege of continuing to buy and 

ell new automobiles. 

If I might add there, Mr. Chairman, I note there has been some 

jection made to the vagueness of the words, “coercion, intimidation,” 
nd so on. 

[ am not impressed with that argument. It is true, the words are 
eneral, but they are words that are well known in the law. Courts 
ould have no difficulty, I believe, in interpreting them, and applying 
em to facts in any particular automobile case. 

The objection we have to including that particular section is that 
e do not feel it is necessary. As you know, we have section 5 of the 

federal Trade Commission Act, which is extremely broad and general, 
nd the courts have consistently given it a very broad interpretation. 

[t covers a multitude of sins. It certainly covers the type of practices 

that I think you intend to cover by this language. Now, I am ine lined 

0 agree with Judge Barnes, and I think most lawyers take that view, 

that when there is a statute or words in a contract or in wills, or any- 

” ace else, that have been judicially defined and we know pretty much 
hat they mean, it is probably wise to leave well enough alone. 

if you do, however, report out the bill with that section, I suggest 
e addition of some Janguage which would make it clear that you do 

ot intend to whittle down the broad provisions of section 5. 
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Senator Monroney. I think the history of the legislation would i; 
dicate that, but if additional saving language is needed to make sure 
it would not lessen the importance of the language in previous legis 
lation, why, the committee would consider adding that, even at the ris! 
of being redundant. 

Mr. Gwynne. To poanned, then, section 17 (a) (2), as revised, 
presumably directed against so-called bootlegging of new siatiatidial ns. S, 

As stated in the Commission’s report, this provision constitutes a 
limitation upon a right of a seller to select his own customers for any 
reason that may be satisfactory to him provided that it is not a part 
of some scheme to monopolize or restrain trade. 

As a practical matter, however, it is doubted that the provisio: 
would accomplish its purpose, because, if a dealer desired to avoid it 
provisions, sales could be made in such manner as to make it in 
practicable, if not impossible, to establish that the dealer had know 
ingly sold a new motor vehicle to a purchaser for resale. 

The original provision had an additional, of course, objectionab] 
feature that you have now removed. About the only thing left there 
from our standpoint is to consider it from its probable value to prevent 
bootlegging. And I am inclined to agree with Judge Barnes, it ore 
ably would have value, it probably would reduce the number of 
stances of what we now call bootlegging. 

The mere fact that it is a prohibited act, that it is something whic! 
is declared to be an unfair trade practice, and for which the Federa| 
Trade Commission might bring action, would be some deterrent. 

Probably even a greater deterrent there would be the fact that the 
average dealer would not want to, after having notified the company 
it had cars, to then proceed further. 

It isa fact that could be checked up on too well. 

However, I think the provision is not a good one because it does 
create a restraint and an unusual restraint upon something we have 
always considered as firmly established as one of the things that you 
could do under the law, and that is to dispose of your own property 

Now, the next three subsections relating respectively to compensa 
tion to dealers for fulfilling warranties, to the terms of the franchise 
agreement between manufacturer and dealer and the dealer’s perform- 
ance thereunder, and to the liquidation of dealership assets upon 
termination of a franchise, all relate directly to the business arrange- 
ments as between automobile manufacturers and their dealers. 

Without intending to labor the point, it should be observed that 
there are uncertainties and ambiguities in these provisions of the bill 
which would require initial determinations by the Commission that 
would almost certainly be the source of extensive litigation. For ex 
ample, the construction of the term “price paid therefor” in subsec- 
tion 17 (a) (2) might be determined by the manner in which auto- 
mobiles are sold and billed to the dealer. If all or some part of the 
transportation cost must be paid by the dealer directly to the carrier, 
or alternatively, if automobiles are sold to a dealer on a delivered-price 
basis, a widely different result to the dealer could ensue. The term 
“mutually agreed upon standards” in subsection 17 (a) (4) might pre- 
vent the use of a uniform franchise agreement by a manufacturer and 
require such agreements to be the result of individual bargaining, or 
it might mean that acceptance by the dealer of an agreement tendered 
is sufficient. 
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It seems, Mr. Chairman, that that provision, under subsection (4) 
in the bill, is one which requires a little additional comment. 

Something has been said, I know, at the hearings, about the con- 
stitutionality of some of these provisions. 

It would seem to me that to attempt to make it apply to contracts 
already in existence would run considerable risk of violating the con- 
stitutional provisions relating to due process. 

However, it has been done, as you well remember, Senator. I think 
the things we did that resulted in the gold cases, and I think what was 
done in the portal-to-portal cases, involved that same situation. 

While the courts respect the sanctity and binding obligations of : 
contract, there is an overall responsibility and duty of the Congress, 

and that is to regulate interstate commerce. So while I think it would 
be an extremely serious constitutional objection, you couldn’t abso- 
lutely say that it might not be gotten around. 

Senator Monronry. Well, are franchises really contracts? 

Mr. Gwynne. Yes. 

Senator Monroney. Is a contract a contract if it is revocable at will 
for any reason by either party on a notice of 90 days termination ? 

Mr. Gwynne. People ordinarily can write any contract they want 
to write, and it will be subject to certain defenses, fraud, and so on, 
lack of consideration. 

But ordinarily a contract would be enforced in accordance with its 
terms. And it is not for the Government to say that that is an un 
fortunate contract, you shouldn't have entered into it, therefore we 
will not enforce it. 

Senator Monronry. What does the manufacturer of most of these 
contracts agree to do, other than to sell the cars to the dealer? 

Mr. Gwynne. You mean is there consideration for the contract? 

Senator Monroney. Yes. 

Mr. Gwynnr. I assume there _ That is the consideration on his 
part; he agrees to sel! the cars. I don’t think you could get any place 
by trying to raise the question of the illegality of the contract, itself. 
You might, however, in trying to make this type of a law apply toa 
contract already in existence, put your action on the ground that it was 
a necessary thing in the proper regulation of interstate commerce, 
much as courts have held in the gold clause cases and others. 

Senator Monroney. The gold clause case, of course, was one inuring 
to the total economy of the country. 

Mr. Gwynne. Yes. 

Senator Monronry. And was a matter of an emergency nature of 
legislation in which the only beneficiary of that action was the Gov- 
ernment, which was all of the people. 

I think you have a different base—I would hardly feel that the gold 
contract action would be on all fours with legislation in this field. 

Mr. Gwynne. Thatisverytrue. But Iam simply pointing that out 
as a case where the Government—where the Congress did adopt legis- 
lation which did interfere with contracts already in existence. 

Senator Monroney. Counsel has a question ? 

Mr. Bussy. Judge Gwynne, if in fact in these contracts the manu- 
facturer does not agree to sell cars, would there be a contract in your 
opinion, as a lawyer ? 

Mr. Gwynne. W ell. of course, he has to agree to something, I pre- 
sume. It might be a purely unilateral contract. I have never heard 
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it suggested that these contencia were not enforcible as between t! 
parties. Is that what you mean? 

Mr. Buspy. We have in our records of the committee examples o1 
these contracts. My memory of them, and I am sure I am correct, 
that the manufacturer does not at any time agree to sell anything bh 
yond m at which he desires to sell. The dealer on the other hand do 
not agree to take anything—just to represent the manufacturer. It 
ct aa ion of whether or not this franchise merely represents an optio. 
to do business consummated upon shipment of the cars. 

I merely raise ths at for your consideration, sir. 

Mr. Gwynne. Nevertheless, when the cars are shipped and take 
they are taken in accordance with what is laid down in the contract 
aren’t = vy? 

Mr. Busny. When they are shipped; yes, sir. 

Mr. Gwynne. In a sense it is you might say a contract that in son 
respects is unilateral. Nevertheless, I would say a contract. 

Now, the objection, I think, to that feature is this: 

This feature of the bill would really put the Federal Trade Con 
mission right in the middle of these contracts between the manufac 
turers and the dealers, not when they are made but eventually they 
would come before the Federal Trade Commission and it would be thi 
duty of the Federal Trade Commission to say whether the contra 
agreement or arrangement governing the dealership did contain “mu- 
tually-agreed-upon standards.” Were they standards by reference t 
which the duties and obligations of the dealers under such contra 
may be determined ? 

There is the serious—to me—the serious objection to this entire ap- 
proa h. 

It interferes with a right of people to make contracts between them 
selves and substitutes for their judgment, eventually, the judgment of 
the Federal Trade Commission. 

Senator Monroney. Are you aware of the—vou are, I am sure—of 
the Federal Trade Commission report on the motor-vehicle industry 
issued June 5, 1939? 

Mr. Gwynne. That was before my day, there, of course. 

Senator Monronry. Yes. That was the big automobile investiga- 
tion which consumed a long period of time. On page 1075 the Fed. 
eral Trade Commission held, and I quote— 

The Commission finds that the motor vehicle manufacturers and by reason of 
their great power, especially General Motors Corp., Chrysler Corp., and Ford Mo 
tor Co. have been, and still are, imposing on their respective dealers unfair and 
inequitable conditions of trade, by requiring such dealers to accept, and operate 
under, agreements that inadequately define the rights and obligations of the 
parties and are, moreover, objectionable in respect to defect of mutuality; that 
some dealers, in fact, report that they have been subjected to rigid inspections 
of premises and accounts, and to arbitrary requirements by their respective 
motor-vehicle manufacturers to accept for resale quantities of motor vehicles or 
other goods deemed excessive by the dealer, or to make investments in operating 
plants or equipment without adequate guaranty as to term of agreement or even 
supply of merchandise; and that adequate provisions are not included for an 
equitable method of liquidation of such investments, sometimes made at the 
insistence of the respective motor-vehicle manufacturer. 

Now there, in 1939 by a decision of the Federal Trade Commission, 
is the meat of this bill. We have waited, and the Federal Trade Com- 
mission has gone merrily on and nothing has ever happened in that 
report. And yet when we try to reach this thing by law the very 
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people, or the agency that brought about this report says, “You must 
ot lal ‘hit. You cannot get to it from here.” 

[I just wonder if these conditions exist, as they were found to exist 

vy the F ederal Trade Commission, itself. It is not the Congress speak- 

g. It is not our committee speaking. Those are the words of 
he Federal Trade Commission. But we run up against a stone wall 
of opposition in . these Government departments. 

Mr. Gwynne. I do not think this is a situation, Mr. Chairman—I 

ve no doubt of the Commission’s report and I dare say it expressed 

eir findings. And those findings—that situation has undoubtedly 
ntinued after that report was made. 

[n other words, what they say there is this: That certain automobile 

mpanies because of their power and their size had been able to foist 

f on dealers and on the public unfair contracts. 

Now, I think we can admit that that is a situation. Where do we 

» from there? We had a somewhat similar situation in regard to 

iployers and employees. The employer was able because of his 

eater power to take advantage of the employee. Therefore, we 
lopted some legislation. We did not, however, undertake to make 
contract between the employer and the employee, did we ? 

Senator Monronry. No; but I think the Congress by law made the 

tracts illegal. There were a lot of contracts existing, as I remember, 

en the Wagner Act came by which the employer could discharge 
embers for joining a union and things of that kind. As I recall those 
itracts were abrogated by the Wagner Act. 

Mr. Gwynne. There.is no doubt of it. The whole purpose of the 
Wagner Act, I think, was to sort of whittle down the superior ity of 

‘employer in the matter of negotiating contracts. I do not think, 

wever, that the Government or any agency of Government under- 

ike to actually make the contract. 

Senator Payne. No; but didn’t it, in effect, pretty well lay down 
the ground rules? 

Mr. GwYNNE. me to some extent it did. 

Senator Payne. And that is basically why we are doing that. 

Mr. Gwynne. I appreciate that; that is right, I appreciate it. I 

ist point that out, however, as whether we could do it better this 
way or—— 

Senator Payne. We do not require, in this paragraph as I read it, 
that the contract must be fair. We merely say it shall be specific— 
igainst which the performance of the dealers part of the contract can 

e judged. The factory still can write any terms in the contract it 
wales but we feel in doing so it should have these specific provisions 

ind not be everything at the option of the factory, on 90 days’ notice, 
to terminate without any stated cause. If you sign a lease, any kind 
of a contract, you obligate to do certain things and as a quid pro quo 
the other party does certain things. Those are put down in specific 
terms. Generally, when you get through with most of these contracts 
hs find that the factory in the end is the sole judge of performance. 

Kither party can terminate, at their option, the contract for any 
reason—for no reason. They do not say no reason, but it clearly 
means that. And it seems like that these findings of this condition 
described in 1939, exists today. When you get through the war bulge, 
the industry gets right back into the same morass of dealers with small 
power, dealing w ith factories with great power, and willing, in order 
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to be able to do business, to acc ept a contract no matter how one sided 

Mr. Gwynne. The only point I was making, Mr, Chairman, was 
that whatever their contract, that they make, if this became the lay 
they would probably try to write a contract that would comply wit! 
it. But the group that eventually said whether it did or did not, 
whether the contract was vood or bad, woul l be the Federal Trade 
Commission, I presume, subject to—— 

Senator Monroney. You wouldn’t decide whether it was good 0) 
bad in paragraph 4. Wouldn’t you just decide whether it fulfilled 
certain specifications 4 

Mr. Gwynne. You would decide whether or not it did comply with 
this particular section, 

Senator Monroney. Which doesn’t say good or bad, it savs a set 
of specifications with which the dealer’s performance can be judged, 

Mr. Gwynne. That is right. It says they must have standards by 
which the duties and obligations of the dealer under the contract 
would be determined. 

That would involve quite a field of dispute, a dispute between the 
parties before they arrived at their contract, and the Federal Trade 
Commission might say in many cases that the contract did not con 
tain those provisions. 

In that respect, the Federal Trade Commission would have a sort 
of overlordship of these contracts ? 

Senator Monroney. Only to the effect of whether they were specifi: 
or not. I presume now we are talking about future contracts. See 
have ruled out existing contracts as possibly being an unconstitutional 
appro: : ‘+h to bringing them under that determination. 

Mr. Gwynne. I would think there would be consider able danger that 
they were unconstitutional ; yes. 

Senator Monroney. U cs the Congress by declaration ruled out 
certain types of contracts in franchised operations or something of 
that nature. 

You recognize in your statement the power that these companies 
have. 

Mr. Gwynne. That is right. 

Senator Monroney. You recognize the fact of fear existing on the 
part of the dealers by your statement, to even bring a complaint before 
your fine body. Then when efforts are made to find some legislative 
means which would at least bring up to some equality of bargaining 
these dealers, we find no recommendation for affirmative legislation 
by any of these agencies. There are some 20 bills or more pe nding g, and 
not only are the manufacturers all opposed to them, but the admin- 
istration people are. 

Mr. Gwynne. I think the natural tendency of the agency, at least 
my disposition is to look with a little fear upon putting that much 
power in the hands of the Federal Trade Commission. 

Senator Monroney. How about putting that much power in the 
hands of three automobile manufacturers? It is there now. You 
admit it. You found it to be so. You found it in 1939, and here it is 
1956 and not one single thing has been done. Are the manufacturers 
so powerful that nothing in the Government can help to create condi- 
tions of equity among the community of little business to give it some 
degree of mutuality in their bargaining? 
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Mr. Gwynne. I think, Senator, my own opinion of this matter is 
at this is the result of concentration of power. Once you allow that 
vo on, you are going to create a situation that we all admit is bad. 

e question is then how to re ‘medy it. You do not necessarily remedy 

concentrated power by putting it into someone else’s hands, do you? 

Senator Monronry. Well, this bill has been the result of our com- 

ttee study for some 16 or 18 months. It has been the result of our 

ily of some 20 or more pieces of legislation that other Members of 

e Congress have introduced. This bill is a result of their advice, 

is the benefit of our hearings, plus the benefit of your studies. If 

s bill, which has been changed and modified, is still objectionable 

putting the strong hand of Government regulation into private 
isiness, how can we fail to assume then that the attitude of the ad- 

nistration of these agencies is Just to abandon it, and turn it over 
the Big Three, and trust that, in their benevolence, in some way or 
ther, the independent business community that still is almost half 

f the automobile business will, sometime, somehow, be able to scrounge 

living. It is very disappointing to me that the Antitrust Act 
sso written and so interpreted that while it has been ineffective in 
eventing a 95 percent concentration in 38 manufacturers, it prevents 

e providing for a small degree of mutuality of contracting—that 
that act and the Federal Trade Commission Act would work against 

y ground rules that would give this independent business element 

hance to survive. 

Mr. Gwynne. You are trying to do something there, though, that 
he Government ordinarily has not done. And if you did undertake 
o put the Federal Trade Commission virtually in the position of 

K.’ing these contracts it would be difficult not to do it in regard 
to other industries. Now I know there are some instances where the 
Government has provided and has taken a part in making of contracts. 
Insurance isanexample. That, of course, at least I think, is still under 
the control of the States. But most States do have a provision that 
must be put into the contract. 

One difference there is that they make definite statements as to what 
must go in the contract, and the interpretation of that matter and the 

nforcement of it is between the policyholder and the insurance com- 
pany in the courts. That is a little different, I think, than to say that 
you are going to require certain specific standards and they must be 
determined by the Federal Tr: ~ Commission. 

Senator Monronry. Well, I do not see too much difference, I am 
afraid—some of the other Members of the Congress would disagree 
with me—between that and the Supreme Court giving to the Federal 
Power Commission the right to rewrite existing contracts on natural 

gas Se that have been in existence for some 15 or 20 years. 

Mr. Gwynne. The difference, Mr. Chairman, isn’t it, is that in the 
insurance field the courts have held that that is a business affected 
with a public interest. 

Senator Monronry. That was the reason for the invalidation of 
thousands of gas contracts that had existed a long time-—that it was 
touched with the public interest. 

Mr. Gwynne. That is right. They have held that. 

Senator Monroney. Now where does public interest start and stop ? 

[ think there is public interest in our No. 1 manufacturing industry 
tosome degree. I certainly feel that it is touched with public interest. 
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Mr. Gwynne. Well, we have not carried that doctrine that far. We 
have allowed the States to apply it in the insurance field. We have 
applied it in public utility fields. In those fields that are natura] 
monopolies, and we apply it there, you might say, for the benefit of 
the public and every member of the public. Isn’t this being don 
more or less so that the dealers will have a fair contract? Isn’t t] 
it ? 

Senator Monroney. If the dealers have a fair contract, then th 
ean, I think, guarantee that the public will be served at a lesser ult 
mate cost than they will if you allow the conditions which you ha 
found in your investigation in 1939 to continue to act as a cancerols 
erowth within your automotive industry. Finally, you would wi 
up with the patient dead and the doctors still arguing about +! 
cure. 

Mr. Gwynne. Of course this situation in the automobile indust: 
insofar as concentration is concerned is a very noticeable one. But 
is not entirely absent in many other industries. 

Senator Monroney. Oh, I think you would find that there are ver 
few industries that will approach within 20 percent the concentrati: 
of the automotive industry. Aluminum perhaps is the only one. 
think Aluminum Corporation of America had it all, and by som 
Government disposal of plants you managed to get 2 others in 
aluminum manufacturing fields to where they now have 50 percent 
and the other 2 have 25 percent each. 

Mr. Gwynne. I agree that the automobile industry is the great: 
example of concentration in the country. 

Senator Monroney. And it has gone further toward concentrati 
and we fear if something is not done to retain at least some compet 
tion in there, it can go almost in totality to — ation. And tl 
ereatest impetus it could have would be for the present independent 
section to disintegrate, as it looks like it will do if these practices that 
were in existence last year, continue to where you move to supe 
markets and then you move to chain stores operated by the factor 
themselves. So then you have not only the totality of manufacturi1 
but the totality of distribution all in the hands of maybe the Big 
Three. 

Mr. Gwynne. I believe I have nothing more to add on that pha 
of it. Shall I proceed? 

Senator Monronry. You may proceed unless—do you have ar 
questions? 

Senator Payne. No. 

Mr. Gwynne. Proceeding with the statement here, in subsection 17 
(a) (5) the term “to assist in the equitable liquidation” of dealership 
assets leaves uncertain the nature and extent of the obligation upon the 
manufacturer. This is because what is “reasonable” must be measured 
against some standard else it ceases to be a “reasonable system” and 
can be determined only on the basis of the individual circumstances 
in each instance. 

As stated in the Commission’s report on the original bill, it is be 
lieved that the basic difficulty with the proposal is that it proposes t: 
put the Government into actively supervising and in a measure con- 
trolling and regulating the business relations between private parties. 
business relations which have no more bearing upon the public interest 
as a whole than the business relations between other private parties 
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he dealer franchise system of distribution is used in many industries, 
et this bill would single out one class of dealers and establish them 
a preferred group. The degree to which the bill would require this 
vency to intervene in business relations that are usu: lly and ordi- 
rily determined exclusively by the parties themselves, is such as to 
ongly suggest that its enactment might easily result in a radical 
ge in distribution methods used by automobile manufac turers. It 
wht even cause an abandonment of the use of independent business- 
n asa channel of distribution of automobiles to the public. 
fhe Commission is thoroughly aware of the fact that there have 
en abuses and inequities to dealers in the operation of the automobile 
aler franchise system. 
Phe Commission made an intensive study and report upon the auto- 
obile industry in 1939, including the operation of the dealer fran- 
se system. The Commission is also aware that many improve- 
nts In manufacturer-dealer relationships have resulted from the 
vestigations and hearings by this and other committees of the 
mngress. 

in considering the present bill, however, we are convinced that it 

oul | bring about results undesirable to the parties directly concerned 

| to the public interest as a whole. This is primarily because the 

| would require continual intervention by the Government in busi- 

s relations between private parties whic h normally are, and should 

be, matters of negotiation between the parties themselves. It would 

mstitute a precedent for and invite wholesale intervention by the 

rovernment in the conduct of business between private parties, not 

the basis of regulation necessary to protect the public, but in the 
terest of a particular group. 

or these reasons we believe the bill should not be enacted. 

Senator Monroney. Of course, when the Antitrust Act was orig- 

ally passed it was to protect the small-business man—the small- 

isiness segment of our economy—from the giants. Don’t you think 
at was an intervention of Government in private business ? 

Mr. Gwynne. Oh, very true; but the overall objective there was the 

rotection of the entire public. Because we believed that a certain 

onomic system was right and another system was not and to allow 
rigantie monopolies was not in the public interest. 

This bill—— 

Senator Monroney. But by the same token, then, the Antitrust Act 

as passed to actually restrict consumers from their free choice. 
Standard Oil had the market; Standard Oil could come in and, by 
liscriminatory pricing practices, establish a low price in one com- 

unity making up for it in another community, thereby dominating 
the oil market, and eliminating the competition. 

Now in this way don’t you think it is in the public interest—when 

‘is is threatened in the automotive industry ? 

Mr. Gwynne. Not in quite the same sense. 

One of the things that we must allege and prove in our cases is that 
there is a public interest. We have almost every day some complaint; 
-ome individual can point out a viol: ation of the law. 

But as the Supreme Court has said in the Klesner case, there must 
be something more than a private controversy ; otherwise the antitrust 
aws do not ‘apply. And that is the whole philosophy of law enforce- 
nent. There are constant disputes between people, individuals, groups 
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of people, and that is what you have here between the dealers and the 
manufacturers. An unfortunate situation, and we wish it could | 
remedied. But the thing must be approached, I think, entirely fron n 
the standpoint of what is the effect on you and me and all of the 
millions of people in the country and not entirely from what is the 
effect on the automobile dealers, though they are an important segment 
of the population. 

Senator Monroney. Then you are reversing the findings of yow 
own Commission in 1939 by your statement ? 

Mr. Gwynne. I don’t think so. 

Senator Monronry. You say here on page 1076—the Commission 
said- 

In the opinion of the Commission this inquiry has demonstrated that inequities 
exist in terms of dealer agreement and certain manufacturers of some dealers 
calling for remedial action. 

Now apparently the Federal Trade Commission couldn't take 
remedial action under law or did not take it. And here we are in the 
year 1956 and the same conditions apply and you still are opposed to 
legislation. That report says— 

It is recommended that present unfair practices be abated to the end that 
dealers have (a) less restriction upon the management of their own enterprise, 
(0) quota requirements and shipments of cars based upon mutual agreement, 
(c) equitable liquidation in the event of contract termination by the manufac- 
turer, (d@) contracts definite as to the mutual rights and obligations of the 
manufacturers and the dealers, including specific provision that the contract 
will be continued for a definite term unless terminated by breach of reasonabl 
conditions recited therein. 


That is about as near a paraphrasing of our findings—the recom- 


mendations of the Commission in 1989—as the E nglish language is 
capable of doing. Now we find your Commission is against all these 
things that you “said were necessary in that year. 

Mr. Gwynne. No, I think, Senator, I have no doubt of the validity 
of their report and of the justice of the complaints they made about thi 
situation, 

Now the point is, What is the remedy, how are we going to remedy 
it? Is this the remedy, is it the remedy to put the Government into 
writing the contracts between these contending parties ? 

Senator Monroney. What did you intend to do in 1939? 

Mr. Gwynne. I think, Senator, the approach—we have never bee) 

called upon I believe to report on another pending bill that would 
give the automobile dealer his day in court. 

Mr. Kinrer. That is right. 

Mr. Gwynne. I have read this other pending bill, however, and thie 
committee report. I think that approach, Senator, is a better approach: 
and might accomplish many of the same things you hope to accomplish: 
here. 

Senator Monroney. Of course Justice Department blasted that bill, 
by various routes—everything they could throw at it. It is unfor- 
tunate you didn’t get a supporting statement in. I mean it would 
have been very welcome, I assure you, for those of us who were fight- 
ing for that bill on the floor. 

Mr. Gwynne. We never were asked, apparently. And I cannot 
speak for the Commission on it. Except that it seems to me that that 
approach is better. A lot of the trouble that you point out here is this, 
isn't it? Here isa great big manufacturer making a contract with a 
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mall man who has got to make the contract and he makes it on the 
other fellow’s terms and he has no individual protection in the courts 
under the contract. Now, if you had a law which made it clear that 
that man did have rights, individually, not the Government looking 
after him, to protect himself against these unfair contracts, would 

hat not accomplish much of the same thing and would avoid the rather 
dangerous thing of letting the Government get in and 

Senator Monroney. No. As much as I was in favor of the bill for 
the help it would give, I still think the dealer goes into court with a 
one-sided contract and only on the showing of bad faith on the opera 
tion of that one-sided contract can a dealer hope to (a) stay in court, 
(4) demonstrate his actual loss, (¢) prove bad faith in the one-sided 

ontract before he can get anyplace. So I do not think you can stop 
with legislation of that kind and get anywhere. 

Incidentally, in the hearings in 1954 ‘before the subcommittee of the 
Interstate and Foreign Commerce—when Senator Purtell was chair 
nan—Senator Purtell says: 

I had one or two other questions 

I wonder how much progress has been made to effect the 1939 recommenda- 
tions of the FTC, appearing in House Document 468, 76th Congress, 1st session, 
that you refer to, where it says that, “it is recommended that present unfair 
practices be abated to the end that dealers have (a) less restriction upon the 
management of their own enterprises, (0) quota requirements and shipments of 
cars based upon mutual agreement, (c) equitable liquidation in the event of 
contract termination by the manufacturer, (d) contracts definite as to the 

utual rights and obligations of the manufacturers and the dealers’’—and so 
forth; IT won’t read the whole thing 

Has much progress been made in that field? 

Mr. KINTNER. It is my understanding that after that report was released that 
there was considerable loosening up of the manufacturer-dealer franchise ar- 
rangements. 

Of course, that loosening up occured many years ago, and it is quite possible, 
ndeed, it seems vather likely and logical that there would have been a change of 
circumstances in the intervening years. We have gone through a war since that 
period, and we are now in a buyer’s market. 

Senator PurTELL. You feel, though, that if those recommendations had been 
carried out to a greater extent, perhaps this bootlegging and so-called gyp work 
in the automotive field would be less prevalant? 

Mr. KINTNER. I believe so. I think they were sound then, and I know of no 
reason why they are not sound today. 

That is as late as 2 years ago. 

Mr. Bussy. I think it should be stated for the record that Mr. Kint- 
ner is present with the witness. 

Senator Monroney. I don’t know whether Mr. Kintner would like 
{o comment on that or not. He felt they were sound then, and this 

appears to completely reverse the finding in almost every degree. 
This now becomes business relationship between private parties which 
normally are and should be matters of negotiation between parties 
themselves. 

Mr. Gwynne. I think it would be well if Mr. Kintner would make a 
statement on th: at. 

However, I would like to make it clear, Mr. Chairman, that in no 
way do I dispute the findings made by the Commission at that time 
and in no way do I dispute - the fact that the situation has been and 
probably is unfortunate and bad. And I think your committee and 
other committees are entitled to a great deal of credit for calling this 
difficult problem to our attention. 
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And I am inclined to think that it has already borne fruit, and we 
would like to help you in every way possible. We would like to, 
however, get a bill that we think will not probably bring on move 
problems than it might solve. For instance, following that repo! 
-~ Commission filed a suit—wasn’t it after the report?—filed a suit 

gainst General Motors, 

There the charge was that they were coercing dealers to buy par‘ 
and an order was secured. We have since then endeavored to see Eha 
the order was being complied with. And Mr. Kintner, who is 
charge of that part of the work, will go into that in a little more 
detail. 

We have recently brought a suit against General Motors on the mat 
ter of advertising, advertising genuine parts. 

We have tried to bring these suits in compli ice with what they sug 
gest. But I would like to emphasize, Mr. Chairman—— 

Senator Monroney. This didn’t emphasize very much the par 
I know the work is being done there. This emphasized the whol 
merchandising pictures of the automobiles, the dealer-factory relatio: 
ships existing, and was rather strong in their findings of almost ever 
thing contained in the bill—and recommended remedial action. 

Mr. Kintner 2 years ago still thought they were “sound today. ] 
think if the language of the bill is bad, if there is a new approach 
needed, we certainly don’t have closed minds in this thing. We know 
the problem. 

Mr. Kintner. Could I speak on that, Senator ? 

Senator Monronery. Yes. 

Mr. Kinrner. I think that the hearings of your committee have 
amply demonstrated that some of the evils pointed out in the Com 
mission’s 1939 inquiry may exist today to a more or less greater «: 
eree. I believe, however, that this factual study of the Federal Trade 
Commission perhaps did result in some amount of loosening up of the 
contracts between the dealers and the manufacturers in that day 
That we hope is the inevitable result of any wide-scale published in 
quiry of the Commission. 

Senator Monroney. Then they tightened up again, didn’t they? 

Mr. Kixrner. Yes, sir, and the holding of the hearing by this ¢ om- 
mittee and other hearings of the Congress in my judgment’ has cause: 
a reloosening of the arrangements, has created a situation of perh: aps 
creater degree of fairness in the contracts between the manufacturers 
and the dealers. 

Now, whether that degree of fairness should be investigated further 
is a matter in your judgment. 

I think that the heht of public ity, whether it is by investigations 
of the Federal Trade Commission or by the committees of Congress 
always has a salutary effect on any situation in the business world 
that might be inequitable. 

Senator Monronrey. We have a lot of those in crime drives and 
things of that kind. But the laws also have to be passed to “beef 
up” the enforcement of those things. 

I just wonder, since the backsliding occurred after the year 1939, 
whether a man expecting to invest a quarter of a million dollars on 
a 90-day cancellation clause—he has the choice of either making the 
investment that the factory tells him to make, of the quality of the 
building and location, but his contract recites no guaranty of his con- 
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nued existence beyond 90 days, and the will of the factory—whether 
e don’t need some kind of legislation recognizing the franchise sys- 
em. 
| mean, maybe we are all wrong, maybe we should consider that this 
anchise system doesn’t exist and that the automobile dealer is a free 
ver of a free seller. But you and I know that is not the case. 
What you have got now is that the automobile dealer is a captive 
ver of the products of that factory and usually in the quantities 
it the factory feels that he should be able to sell in that trade 
er. And there does not a in that field the normal freedom 
competition with the buyer to his suppher that exists m all the 
her lines that you say are in the field of private business—the nego- 
tion between the private parties. 
Now, if he is going to be a captive, and he is a captive—I mean he 
sell, and retain his franchise, any other make of car, without 
e factory permission, and that is seldom given. 
Kinrner. In the last paragraph of our summary conclusions 
the 1939 report from which you quoted there was also the rec 
imendation that “present unfair practices be abated to the end that 


— have (a) less restriction upon the management of their own 


‘prises. 
think that this legislation generally would tend to put the Gov 
ment into the business of peering over the shoulder of all the 
alers and all the manufacturers and would have a great deal to 
with restricting the normal private contractual arrangements 
tween automobile manufacturers and dealers. 
Now, that may be wise: I don’t know. ‘That is for the wisdom of the 
ongress. But we, at the Commission, have felt that the less regu 
tion that the Government could get by with, the better the public 
ould be. 
Of course, there is a balancing of the equities. We realize that you 
ive to regulate business in order to eliminate certain illegal prac 
es 
\eain, it comes back to the point of the judgment of this com 
ittee and the Congress. We at the Commission do our best to en- 
ree the laws that you give us. 
Senator Monronry. Senator Payne / 
Senator Payne. No, 1 don’t believe I have anything especially, 
\Ir. Chairman. 
| would just like to ask the judge this question : 
Would you think that the Commission would be crowded with a 
eat number of reviews on this situation if this tvpe of legislation 
ent into effect ? 
Mr. Gwynne. It seems we would, yes. 
Senator Payne. Wouldn't it be true that each manufacturer has 
standard form of contract that they usually negotiate with their 
alers, with their franchised dealers / 
Mir. Gwynne. I understand that is correct. standard forms of con- 
racts, maybe we should say. 
Senator Payne. Well, IT mean they might use 2 or 8%, 1 might 


be an indeterminate length. 1 might be a fixed period, and so forth. 


But basically, they would be standard in effect as applying to their 


dealers, 
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Mr. Gwynne. I think that is correct. 

Senator Payne. Now, if this legislation simply laid down grow 
rules. which it does—it doesn’t write the contract, it merely indicat, 
that it is the will of the Conegress—that certain specific provisior 
night be included in such eontracts, then that would be merely 
point where the Commission would review the standard form of CO} 
tract that they are issuing to their dealers and determine whether 0) 
not it does comp ly with the law that was laid down by the Congress 
Isn't that right? 

Mr. Gwynne. Yes. that is correct. We would have no authorit 
to sit in with them when they made the contract originally. But 
when the matter came up in some suit, we would then have to dete: 

tine whether or not the contract was of such a character as to be a 
unfair trade practice; correct. 

Senator Payne. And that it did comply with the legislation. 

Mr. Gwynne. That is right. 

Senator Payne. I just wanted to make sure that we didn’t get int 

situation where we perhaps overexaggerated the number of reviews 
that would have to be given beeause of the fact that it is more or less 
a standard form that is in effect nationwide as between any particular 
manufacturer and his particular dealers. 

Mr. GwYNNr. [ can imagine under that law a number of complaints 
nng@ht cou | mavbe the facts in each case might need 
explored a little. 

\< vou suggest, however, the contract under consideration, or Co} 
racts. shall we say, would probably be reduced to a limited number; 
that is correct. 

Senator Payne. Of course the chairman has indicated that neithe: 
he nor T are “legal minded.” but it would just seem to me that 
something of this tvpe—if it is recognized now and was recognized i 
1939, that there were certain thines that the Commission believed 
should be corrected, and if we lay down eround rules in the Coneress 
somewhat similar to that which is embodied in this legislation- 
certainly would seem to me that it would act as a deterrent, at least, 
for a relaxation. « that which is ap yparently Sti iting to become a 
reasonably healthy situation in the re 1; ationships of the manufacture! 
and the dealers because of the hearings and because of all of the 
attention that has been focused on this. 

So I would person: lly wonder if = rhaps it it would help to clarify 
the situation, and if vou wouldn’t be having as many cases as you 
might antic ipate ) vou could have. 

I would Hope that deduction might be true. 

Senator Monronry. Do you think there is any danger that if thes: 
conditions that you found in 1989 and that we find today exist that 
it mieht in itself bring about a radical change in the distribut io 
methods of automobile manufacturers ? 

Mr. GwyNne. oe mean the situation, the present situation ? 

Senator Monront Do you see any danger—vou suggest in you 
statement on page 1 that ) pass this bill might require the mat 
facturers to look na for a radical new system, shall we say, 
“agonizing reappraisal” of their present distribution methods throug! 
independent dealers ? 

That is the same testimony, of course, Ford tried to scare us wil 





Tt 
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Vir. Gwynne. What T had reference to was that provision in sub 
rao: iph Zz whi in vou have eS hy] Mninated x ic taken outa vood bit ot 
objection T had in mind there. 
senator Monroney. | thoueht this statement that vou are makine 
N) the proposal as the bill is How he no studied for revision. - 
Nin. (GWYNNE. That is true. bout some ot that has been reduced. 

1] pont to the parts 

Senator Monroney. As the bill now st mds this 3 vour statement ¢ 
\Ir. GWYNNE. Yes. 


senator MoNRONE) readine 

he degree to which the bill would require this agency to intervene in business 
tions that are usually and ordinarily determined exclusively by the parties 
mselves, ix such as to strongly suggest that its enactment might easily result 


radical change in distribution methods used by automobile manufacturers. 


\Iv. Gwynne. That is right. And that has been somewhat amelio 
ted by your amendment to 2. | would think that if you had a bill 
law which required the dealer to buy back the cars that weren't 


} 


a 
senator PAYNE. You mean required the manufacturer to buy it 
-/ 


GwyNNE. The manufacturer. That might get the manufac 
er to thinking that he had better sell the cars himself. 
Senator Monronry. When you wrote this paragcri aph vou — the 
ified bill before you, with that stricken, and you still say, and I 
tinue to quote: , 
It might even cause an abandonment of the use of independent businessmen 
channel of distribution of automobiles to the publie 
Mr. Gwynne. That is right. 
(nd the remaining part of the bill that I think might have that 
ileney is on page 3 of your bill, where the Federal Trade Com 
ission, vou might say, is involved with the making of contracts with 
ealers, the enforcement of them and liquidation and whatnot. 
While it is true you might get down to a few contracts, vou wouldn't 


et down to a few comp slaints, you would have them by the hundreds, 


think. We do in every line of business. Every man, whether it is 

s fault or someone else’s fault, if he had to be liquidated, would 
ve some complaint and would require considerable investigation. 

Now, if you had that sort of a situation where the Government 

is actively taking part in the writing of the contracts between the 

enler and the manufacturer, the manufacturer might think it would 

simp ler to sell the cars himself. 

In other words. I made the same suggestion there. Mr. chairman, 

it Mr. Justice Douglas made in the Standard Stations case where 

welt along with the decision but he said: 

lam afraid the effect of this may be to put the big distributors of gasoline 

the business and have it distributed through employees rather thi in undertake 

handle it through independent dealers and run the risk of violating the law 

we now interpret it. 

iat is what I had reference to. 

Senator Monroney. But do you think that that would be bad for 

e manufacturers to £0 into the automobile selling ? 

a Gwynne. Well, it would seem to me—I feel a bit like Mr. Jus- 
» Douglas, that it nga | be much better to maintain as many small 

a pendent businessmen as you can maintain. 
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Senator Monroney. But if the present system of distribution 
widespread bootlegging, absent Government agencies—or the C: 
eress doing anything about it—leads to the disintegration of 
franchise system, it would seem inevitable then that the automoh 
manufacturers themselves will take over to maintain the volume. 

In other words, I am far more afraid of the automobile manuf 
turers operating their own chainstores under the laissez faire poli 
which we seem to have, than to run the risk of passing some grow 
rules to firm up and give orderly economic marketing to the No. 
consumer goods of the country. 

[t would seem to me that this thing is inevitably going to ch 
~~ chainstore operation. Then the consumer who we are suppos 
to be protecting and worry about, will really then have only thi 
sources of supply of his cars. When the price is fixed in Detroit 
on a certain model of automobile—these men then can sit around t 
table at the Detroit Athletic Club and determine what everybod) 
going to pay for their car. 

I think we are raising a fear that the dealers, 40,000 of them, a1 
going to combine, when the real danger is that when you have whol 
big economy-size package in manufacturing and distribution in thi 
hands of three companies, then the public will be told exactly wh 
to pay for their cars. 

Mr. Gwynne. I wasn't trying to express any fear of the deale: 
combining. I had no particular fear of that. I had the same fear 
that I think Mr. Justice Douglas had when he said the net result o1 
this may be that the employer, the big operator, may say, “Well, 
would be easier for me to avoid all this operating through iaaemenint 
businessmen and simply handle it myself through my own agents a 
employees.” 

That is what I meant. 

Senator Monroney. It is a lot different to sell a gallon of gas out of 
a gas pump than it is to sell a new automobile and to sell the trade-i1 
and to sell trade-in on the trade-in. 

To run that requires a lot of local know-how and “savvy” and bus 
ness acumen, than just pumping X number of gallons of gasoline out 
of a filling station. So I don’t think the two are comparable. And | 
just rather doubt that if the automobile manufacturers, with a lot of 
headaches on production are going to want to—because they take 
umbrage of a law—change the distribution system. 

Do you have any further questions ? 

Senator Payne? 

Senator Payne. No. 

Mr. Buspy. Could I ask a question, sir? 

Senator Monroney. Yes. 

Mr. Bussy. In your statement you say you have the power to pri 
vent coercion, intimidation, and discrimination at the present time 

Mr. Gwynne. Yes, that comes under section 5 of our act. 

Mr. Bussy. And you cite in your statement the 1941 case agains! 
tying of accessories to cars by threats to cancel. 

Mr. Gwynne. Yes, that is the substance of it, forci ing the buyin; v 
of parts, Gaeine it up with the cars, in other words, coercion to gt 
cars to buy these. parts. 

Mr. Bussy. Two years ago Mr. Kintner testified that the eo 
Trade Commission had the power to prevent “Illegal duress or coe 
cion in the form of franchise agreements or otherwise.” 
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You have had this power since 1941 / 
Mir. GWYNNE. We have had it long before 
\Ir. Buspy. Long before that. 
Mir. GwyNne. We have had it since 1914. 
Mr. Bussy. And have you had complaints on this situation since 
Hl, especially since July of 1954 4 
Vir. GWYNNE. You mean have we had complaints mn this particular 
dl? 
\ir. Busspy. Yes, sir. 
Mr. Gwynne. Let me ask Mr. Nintner. THlave we had some specific 
Mir. Kantner. T know of no specific complaints in this anes 
d. We have the General Motors case under almost constant in 
tigation, Including some of the complaints that were made here 
fore cohngression:| committees. We try to run them down and we 
iwiably find that the hot witness is not so anxious to testifv ina 
nial proceeding on the public record. 
Mr. Busspy. The General Motors case is a “tying” thing which is a 
te well recognized violation. But now as to other types of coer 
. have you had collp yaints and have vou taken action on those / 
Mr. Kixtxer. We have not, as far as IT know, made any general 
vestigation of the automobile industry because the Antitrust Divi 
of the Department of Justice has such an day estigation underway. 
as been underway for some time. Tam not briefed as to the exact 
ie. Our investigations have primarily centered in the autoparts 
lustry and we have had a good many—several cases in which cease 
|-desist orders have issued in that portion of the automobile indus 
In order to avoid duplication of investigation between the Fed- 
i] Trade Commission and the Antitrust Division by common consent 
id arrangement, the investigation of the automobile manufacturers 
such has been left primarily to the Department of Justice. 
Mr. Bussy. Yes, sir, I am familiar with your previous testimony to 
e same effect. 
Mr. Kintner. Insofar es I am aware that situation still obtains 
today. 
Mr. Buspy. That you do not in any way go into the field of dis- 
mination, intimidation, or coercion, is that correct 4 
Mr. Kinrner. I would not like my testimony to indicate that the 
Commission would not do so. T would assume that if we get such 
omplaint that the matter is made the subject of consultation between 
he staff of the Federal Trade Commission and the Department of 
lustice to determine whether such an investigation—whether an inves- 
gation of such complaint would impinge upon the industrywide 
vestigations of the Department. 
If it is held not to do so, then quite certainly the Federal Trade 
(‘ommission would investigate that complaint. The fly in the oint- 
ent is that these dealers with valuable franchises are most unlikely 
io come to the Federal Trade Commission and protest against the 
utomobile manufacturer. That is one of the facts of life that you 
ive discovered here in your investigations on the Hill. It is cer- 
tainly a fact of life when it comes to an investigation by the Federal 
(rade Commission with a complaint in prospect and testimony under 
ith on the record. 
Mr. Bussy. The Federal Trade Commission has no right to go out 
i its own and investigate these things when it feels there might be 
ome disturbance. 
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Mi. Kinvner. Certainly, the Commission always has the right 
nvestigate and does. We get literally thousands of complaints. \W 
~ift them and do investigate. 

Mr. Bessy. But you have not during the last 2 years since thes 

vestioatiol s of ( ‘ongeress have been GOING Ol), and since the Just 


Department Is SUP posec| to = care of that field: right f 


Mir. Kinrner. My testimony was that the Commission had made 
veneral investigation in the ae le manufacturing field. Tam) 
briefed as to the individual complaints along the line that you me 
tioh that we have Investigated 1) the past 2 years. I would be Sul 
prised if there were very many because I do not beheve that \ 
rece Ve very many complaints from franchise holders aoaimst { 
Hianufacturers, for rather obvious reasons. 

Senator Monroney. Would you think that if this legislation sp 

ically spelled out unfair trade practices as being intimidation ai 
coercion In the automobile trade that that might not stimulate t 
dealers more courage to bring cases ¢ 

Mr. Kinrner. Yes, sir; because it would put us in the role of polic 
nian between the dealers and the manufacturers and I have no doubt 
that the dealers would complain to the cop on the beat. 

Senator Monroney. Then it would have that effect beyond prese 
aws preventing coercion and intimidation. 

Mr. IKinrNer. Yes, sir. 

Senator Monroney. That way it would be of value— if there 
coercion and intimid: ation in the industry. 

Mir. Kanrner. Yes, si 

I hope that you a our staff so we could do both the work 
are doing now, and the work of enforcing this bill. 

Senator Monroney. It would require a considerable number 
Investigators. 

Mr. Kinrner. Definitely, because the ingenuity of man complain 
to the Government against other men is without bounds. 

Senator Monroney. They have got that right now, you say / 

Mir. KiNTNER. Yes, sir. 

Senator Monroney. There is no ne for the bill now, you say. 
your testimony because it is unlawful, but then you say there woul 
be so many complaints lodged that you would have to double 
thing, you meet yourself coming back. 

Mr. Kinrner. We don’t get many complaints today because 
parties are left to their private contractual rel: ationships. And boa 
pe ‘rhaps speculating, although I think your testimony here would | 
dicate that dealers are somewhat reluctant to complain against tli 
inanufacturers from whom they have received franchises. And tht 
reluctance is translated in few complaints to the Government of vio 
tions of existing law. Now, I grant that the passage of this legisla 
tion would certainly stimulate complaints because it would put thy 
dealers 

Senator Monroney. Would it stimulate or would it give a place 
where complaints can now be lodged ¢ 

Mr. Kinrner. Well, it would give a set of—by passage of a law, 
having certain terms, and you certainly have a great many terms 
this legislation, remedial terms. it would encourage the deslers te 
tuke advantage, which they would have every right to do, of t! 
provisions of the law, and where they felt they were being wronged 
to complain to the agency, and I have no doubt they would 
complain. 
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Senator Monronry. And if you found that their complaint w 
istified. and they had been subjected to Intimidation. coercion, ther 
it would the Federal Trade ( (C‘omimils Sion do / 
Tlie e\ don't put the head of General Motors in jail. 
\Iv. Kantner. No, sir. 
Senator MoNRONI -a They don't pul lian out of bus hess, thre 


as 


- triple damages. Just what would thev do / 
Mir. Ki NTNER. We would proceed after our invest ration 
unce Of a complaint by the Commission, it findine that probable 


<e exists that the law ts being \ lolated, then that voes on for ti 
e the hearing examiner, designated hy raphy sea~% Ol. Ih; 
ed as every adversary proc eeding is tried and ti nally after ¢ 
smiissal or the issuance of a cense and-desist order it would come 
e the Commission for review, asstuning that either party objected 
the decision of the examiner. ; 

Our cease and desist orders are in the nature of iInjunetions, My 

iarks 

Senator Monroney. Unless they continue those practices against 

it dealer, then they would not be subject to any penalty or any 

VI. Kantner. That is correct. 

Senator Monroney. Or any fine or any impingement on their op 

tions. 

Mr. Kintn That is certainly correct. 

Senator aes y. So there is little in here to dissolve imto thi 

por the great plants at Detroit if these cases of intimidation and 
ercion should be sustained on an hearmg by the Federal Trade (‘om 

ssion @ 

Mr. Kinrner. Of course, that is only a part of your bill, Senator. 

Senator Monroney. Well, the penalty in each applies to nothing 
ore than a cesse and desist order: is that not correct 4 

Mr. Kinrner. It is our position that the first part of your bill 

ply covered by e xis sting’ law. 

Senator Monroney. You testified that if we passed this law you 

ald have to double the appropriations, 

Mir. Kintner. [had in mind not only that section but primarily the 
ther sections of your bill, which wor uld in effect require us to be the 

liceman with respect to these contractual urrangements how existing 
etween the dealers and the manufacturers. 

Senator MONRONEY. Once the body of the contract of the three you 
re not dealing with thousands of manufacturers. The manufac 
ers have a habit of having the same uniform contract. Once the 
ittern of these contracts as to fulfilling the specifications required i 
ie bill were approved, there would be very little else with that section 
hat you would have to do, wouldn't there / 

Unless they suddenly decided to change their contracts. 

Mr. Kinrner. I pointed out that the ingenuity of man is rather 

eat. We find a good many variations on themes. Of course, there 
re several sections to this bill, each having differing language which 

would need to be construed. Naturally, as cases are handed down, as 
lecisions are handed down by the Commission on any new law the field 
of operations for violations narrows some what as we get court review 
of those decisions and business practices are adjusted accordingly. 
far I think, would certainly occur in this instance. 

Mr. Gwynne. I wonder if I could suggest something there, too, in 
hat connection, if you don’t mind. 
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While it is true the settleme ne of maybe the contract features of 
hill woul be simple and might be reduced to a few complaints, ne\ 
theless, it is an unfair trade practice to cancel the license unless 
the contract, agreement, or arrangement governing the dealership « 
tains mutually agreed upon standards by reference to which the du 
and obligations of the dealer under such contract, agreement, o 
rangement may be determined, and then unless (4) the dealer 
failed to per form in a reasonable manner one or more such duties 
ob a . 

Under that situation you might get a great variety of situations 


= 


the Commission would have to pass on I think. The contract is 
same, but the question of whether or not he did or did not 

Senator Monroney. No: [ think, under the present contracts « 
cellation of a dealer. without cause might be unlawful. But if 
manufacturer lias a contract or agreement or arrangements gover 
the dealership, contains much agreed-upon standards by refere 
to which the duties and obligations of the dealer under such contr: 
agreement or arrangement may be determined, and if the dealer has 
failed to perform in a reasonable manner one or more such duties and 
ob ligations. then the Federal Trade ( ‘onmmission would be In n posit 
to judge whether the dealer had failed to do that. 

Mr. Gwynne. Wouldn't that be different ina good many variety 
cases / 
Senator Moxroney. Certainly. Where else is it going to have a 

appeal to protect an investment or a lifetime of operation / 

Mr. Gwynne. That is an explanation of why we think it wot 
vreatly increase some of the duties of the ¢ ‘ommiission, 

Mr. Kinrner. It would be a question of judgment as to what is t 
reasonable manner. There have been many lawsuits over just su 
phraseology. I daresay what is reasonable would have to be dete: 
mined by the ci ircumstances of the case. 

Senator Monroney. Do you have any further questions ? 

Senator Payne. No; I have no further questions. 

Mr. Buspy. No, sir 

Senator Monroney. We want to thank vou, Judge Gwynne, | 
appearing, and also we would like to thank the Federal Trade Co 
mission for the very fine help in setting up the voluminous quest i 
naire that we put out to the 40,000 dealers. T mean, their help was of 
tremendous value in setting this up and to helping on the engine 
Ing, so that the questionnaire could be : stati in such a way as to provid 
the maximum information as to bie. little, and medium-sized dealers 
and as to the various dealers for the various lines. And it was ft! 
engineering that helped. Especi li ally. Mr. Glendening of your Depart 
ment, who gave very freely of his time in assisting us in ascertain 
that. 

We thank vou very much for your appearance before the committe: 
Mr. Gwyxne. We ‘th ank you, and we would like you to know that 
are very anxious at all times to cooperate with vou in every w: ay. Wi 
also wish to thank you for the help you have given us. Your hearings 

have been extremely helpful in our work, 

Senator Monronery. Thank you very much. 

The committee will st: wage in recess, ‘subject to the call of the Cha 


(Whereupon, at 4:13 p. m., the subcommittee adjourned, subject | 
call of the Chair.) : 
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Part I 
AGENCY RESPONSE TO S. 3110, 8S. 2929, AND S. 3494 


THE SECRETARY OF COMMERCE, 
Washington, D. C., June 7, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: This letter is in reply to your request of February 2, 
1956, for the views of the Department of Commerce with respect to 8. 3110, 
a bill to prevent automobile manufacturers from coercing automobile dealers 
to purchase unwanted merchandise. 

This bill would make it unlawful for an automobile manufacturer to terminate 
or threaten to terminate any dealer’s franchise by reason of the unwillingness 
or refusal of the dealer to buy merchandise from such manufacturer. 

In testimony recently presented to Senate committees, spokesmen for auto- 
mobile dealers have complained that some automobile manufacturers have 
established quota requirements for dealers, and have insisted upon the dealers 
iuking the required quota of vehicles without regard to the sales problems of 
the dealers. It was testified that dealers who were unwilling to accept the 
assigned quotas had been threatened with loss of their dealer franchise. 8S. 3110 
is designed to meet this particular problem. 

It is our understanding that subsequent to the hearings in question sub- 
stantial modifications have been made in marketing practices in the automotive 
industry. Dealer contracts have been revised to take care of some of the 
problems raised and, because of this, we feel that there is no need at present 
for any legislation to regulate the manufacturer-dealer relationship. In the 
normal case, we feel that the distribution problems within an industry can 
be most effectively solved by cooperative action within the industry itself rather 
than through any regulatory action by the Government. 

For these reasons the Department of Commerce does not favor enactment of 
this bill. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, Secretary of Commerce. 


FEDERAL TRADE COMMISSION, 
Washington, July 2, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


My DEAR Mr. CHAIRMAN: This is in reply to your letter of February 2, 1956, 
inviting comment by this Commission on S. 3110, 84th Congress, 2d session, 2 
bill to prevent automobile manufacturers from coercing automobile dealers t 
purchase unwanted merchandise. 

The bill would amend title 15, United States Code, by adding a chapter thereto 
which would declare it to be unlawful for any automobile manufacturer engaged 
in commerce, in the course of such commerce, to terminate or threaten to ter- 
minate any automobile dealer’s franchise to deal in the wares of said mannu- 
facturer if the principal reason for or basic cause of such threat or termination 
was the dealer’s unwillingness or refusal to buy merchandise from said manu- 
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facturer. By definition, “to terminate” means to stop, cancel, fail or refuse 
renew, or in any way bring to an end. For violation of this act, the bill we 
authorize a fine of $5,000 and imprisonment for 1 year. It would require t 
district attorney of the United States to institute proceedings in equity to | 
vent and restrain violations. Violation by a corporation would be deemed 
be violation by individual directors, officers, and agents who had authori: 
ordered, or done any of the acts constituting in whole or in part the violati 
and such individuals also would be subject to the penalty provided. 

The bill would make it possible for the automobile dealer to obtain injunct 
relief against threatened loss or damage from a violation of the act, and wo 
permit him to sue in a United States district court for recovery of twice 
damages, and his costs and reasonable attorney’s fees. Final judgment or decree 
in any proceedings by the United States under the bill would be admissible 
prima facie evidence against the defendant in other suits brought by private 
parties concerning the same matters. 

The substantive provision of this legislation would make it a crime for an 
automobile manufacturer to terminate business relations with a dealer if the 
reason for his decision to do so was the latter’s refusal to purchase merchandise 
from the manufacturer. 

The Commission is aware that the relationship between automobile manufac- 
turers and their franchised dealers is one in which abuses on the part of manu- 
facturers may well occur. Consequently, while the Commission has not had 
oceasion to consider all phases of the problem, it may well be that some type 
of legislation addressed to the problem could be desirable. However, the Com- 
mission further feels that the proposed legislation here under consideration is 
too drastic in its remedies. In addition, it could well apply to situations where 
the manufacturer was guilty of no abuse, and the dealer was making no bona 
fide effort to promote the manufacturer's line. 

For these reasons, the Commission does not believe that enactment of this bill 
would be desirable. 

By direction of the Commission. 

JOHN W. GWYNNE, Chairman. 


N. B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on June 20, 1956, and on June 29, 1956, the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


RoserT M. ParRisH, Secretary. 


UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., June 8, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR: This is in response to your request for the views of the 
Department of Justice concerning the bill (S. 3110) to prevent automobile manu- 
facturers from coercing automobile dealers to purchase unwanted merchandise. 

The bill would provide that it shall be unlawful for an automobile manuf 
turer engaged in commerce to terminate or threaten to terminate any automo- 
bile dealer’s franchise if the principal reason for such termination is the dealer's 
anwillingness or refusal to buy merchandise from the manufacturer. Any 
manufacturer violating the measure would, upon conviction, be fined not more 
than $5,000 or be imprisoned not more than 1 year, or both. An injured auto- 
mobile dealer would be authorized to bring suit to recover twofold damages 
sustained by him and the cost of suit, including a reasonable attorney’s fee. 
Any judgment in a suit brought by the United States, except a consent judgment 
entered before any testimony is taken, to the effect that a defendant had violated 
the measure, would be prima facie evidence in any suit brought by a private 
party. 

The bill is evidently designed to prevent automobile manufacturers from 
coercing automobile dealers to purchase unwanted merchandise. The Depart- 
ment is opposed to automobile manufacturers forcing excessive merchandise on 
small independent dealers and recognizes that the franchised dealers do not 
have equal bargaining power and are thus placed at an economic disadvantage. 
The Department does not believe, however, that the proposed legislation is the 
proper method for remedying this condition. The bill appears to make it illegal 
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er se to terminate or threaten to terminate the franchise of a dealer if the dealer 
does not desire to buy the automobile manufacturer's merchandise, regardless of 
1e reasons for the dealer’s refusal. This would be contrary to the basic philos- 
hy of our American competitive system, because if there is no intent or pur- 
se to restrain or suppress competition or to obtain a monopoly, a person should 
authorized to select those with whom he would deal in accordance with sound 
isiness considerations. 
The bill seeks to impose specific antitrust prohibitions for one aspect of dis- 
bution within a single industry. This could serve as a precedent for future 
Is aimed at either the express inclusion of, or exemption from, antitrust laws 
‘other types of distributional problems or, for that matter, competitive prob- 
s for any phase of industry activity. The Department is opposed to any 
h “piecemeal” approach to antitrust problems. 
In view of the foregoing considerations the Department of Justice is unable 
recommend the enactment of the bill. 
The Bureau of the Budget has advised that there is no objection to the sub- 
iission of this report. 
Sincerely, 
WILLIAM P. RoGers, 
Deputy Attorney General. 


FEDERAL TRADE COMMISSION, 
Washington, May 16, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committce on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in response to your letter of January 17, 1956, 
ting comment by this agency upon S. 2929, 84th Congress, 2d session, a bill 
amend the Federal Trade Commission Act with respect to certain contracts, 
rreements, or franchises to enable manufacturers of automobiles and trucks, 
d their franchise dealers, to protect their goodwill in the business of manu- 
facturing and distributing automobiles and trucks, made or sold by them, by 
restricting franchise dealers from reselling to certain unauthorized persons. 
rhe proposed amendment to the Federal Trade Commission Act would exempt 
un the antitrust acts any contract, agreement, or franchise by which any 
inchised dealer agrees with the manufacturer by whom franchised not to resell 
y current model motor vehicle of that manufacturer to any motor vehicle 
dealer other than one franchised or authorized by that manufacturer. It would 
further permit a manufacturer of motor vehicles to enforce any such agreement 
refusing to sell to, or canceling the franchise of, any dealer who knowingly 
violated the agreement. 
rhe Sherman Antitrust Act expresses the national policy against permitting 
ny contract, combination in the form of a trust or otherwise, or conspiracy, in 
traint of trade. The legislative proposal under consideration would create 
exception to this policy in that it would authorize a restraint of trade by 
tracts or agreements between a motor vehicle manufacturer and its dealers. 
» Commission believes it undesirable to create exemptions of this kind to the 
titrust laws and the basic policy of free competition expressed therein. Pas- 
e of S. 2929 would be a signal for other segments of our economy to press for 
cial dispensations of a similar nature and would initiate further encroach- 
ents upon our national policy of free competition. 
rhe right of a person engaged in trade to select his own customers is an impor- 
nt coneept within the principles of the antitrust laws. This is demonstrated 
the inclusion in section 2 of the Clayon Act of the proviso “That nothing herein 
ntained shall prevent persons engaged in selling goods, wares, or merchandise 
n commerce from selecting their own customers in bona fide transactions and not 
restraint of trade.” This right of the individual to select his own customers 
is deemed so basic that its inclusion in the Clayton Act was over the protests 
‘some proponents of the bill who thought its inclusion would weaken the act 
providing a means whereby sellers might evade its provisions by refusing to 
sell to persons who insisted on their rights under the act. 
For these reasons the Commission cannot recommend the enactment of S. 2929, 
By direction of the Commission. 


fy 


} 


JOHN W. GWYNNE, Chairman. 


N. B.—This bill is identical with H. R. 2688, 84th Congress, 1st session, con- 
cerning which the Commission, with the concurrence of the Bureau of the Budget, 
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on April 22, 1955, submitted a report identical in content with that submitted 
upon the present bill. 
Rosert M. ParrisH, Secretary. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., July 8, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: This is in reply to your letter of March 22, 1956, request- 
ing the views of this Department with respect to S. 3494, a bill to prohibit certain 
unfair practices with respect to the cancellation of franchises held by automobile 
dealers and by radio and television broadcasting stations. 

The bill would provide that no automobile dealer franchise shall contain pro- 
visions for termination or cancellation at the option of the automobile manu- 
facturer without the consent of the dealer unless the franchise makes provision 
for payment to the dealer of the reasonable value of such franchise. The bill 
contains similar provisions with respect to cancellation or termination by a radio 
or television network of any station franchise. 

The Department of Commerce does not favor enactment of this legislation 
Although some problems have arisen in the past in connection with cancellation 
of dealer franchises in the automotive industry and station franchises in the radio 
and television industry, these situations do not, we feel, require Federal action. 
In recent months substantial changes have been made in dealer contracts in the 
automotive industry in order to give greater protection to the dealer franchise 
These steps have gone a long way toward solving the problems that have previ- 
ously arisen in this connection. In regard to the radio and television industry 
we are not aware of any serious problems existing between networks and 
constituent stations. 

Although the objective of this legislation is the elimination of a number of 
problems which have developed in the past, particularly in connection with auto- 
motive marketing, the effect of such legislation would be the creation of many 
new and unforeseen problems rather than correction of old problems. We are 
particularly concerned that legislation to regulate manufacturer-dealer relation- 
ships might upset the economic balances which exist within the industry and 
impair the continued vigorous growth of the industry. We are confident that the 
industry itself can most effectively work out its own internal problems withoui 
Federal regulation. The same is true, we are sure, of the radio and television 
industry. 

We have been advised by the Bureau of the Budget that there would be n 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., May 16, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR MAGNUSON : Pursuant to your request that the Commission offer 
its comments on S. 3494 introduced by Senator Kefauver, the Commission has 
taken this bill under consideration. 

S. 3494 proposes, to a large extent, to regulate the contractual relationship 
between automobile manufacturers and automobile dealers, and between networks 
and radio and television broadcasting stations. Since section 2 deals only with 
automobile manufacturers and dealers, and is unrelated to the work of this 
Commission, only section 3 of the proposed bill will be discussed. 

Contractual relationships between networks and radio and television broad- 
easting stations are sought to be regulated by section 3 by requiring the network 
to pay to the station a sum of money equal to the value of the franchise in the 
event the network cancels the franchise for any reason not specifically provided 
in the franchise. The exact amount of the damage is proposed to be ascertained 
by 3 appraisers, 1 to be selected by the network, 1 by the station, and the third by 
the first 2 appraisers. 
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This bill would appear to create a new contractual obligation, as well as a 
new remedy. Such regulation transcends, by far, the current concepts of chain 
broadcasting regulations and the extent to which contracts between networks and 
tations have hithereto been controlled. 
As you know the Commission is currently conducting a network study author- 
zed by Congress. Moreover, the entire Interstate and Foreign Commerce Com- 
ttee is concurrently engaged in a study of television regulations and the UHF 
problem. Since these very broad studies are in progress, and specific legislative 
proposals covering the entire network situation may result, the Commission is of 
the opinion that it would be inadvisable now to single out for legislative consid- 
eration any one aspect of network-station relationships 
Accordingly, the Commission prefers not to offer further comment on the merits 
f S, 3494 at this time. 
By dirction of the Commission : 
GEORGE C, McConNavuGHuey, Chairman. 
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for resale by such person as a neu motor vehicle in competition with other dealers 
of such manufacturer, without first affording such manufacturer an opportunity 
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lo repurchase such motor vehicle within a reasonable t f 


me atter ats rece upl bys ich 
dealer for a sum equal to the actual price pa d by such deal for such motor 
vehicle (inel iding the cost of delivery thereof to the place of business of such 
dealer), if such manufacturer has placed in effect a plan providing for such 
rep irchase 5 
(3) for anv manufacturer of motor vehicles to hold out or require that 
warranties will be fulfilled and services rendered by all of its dealers, without 
effectuating a reasonable system of compensating all of its dealers, for main 
teinine the personel and freitities required te fHlGll seek aerrenties and 
Hetteer melt SEPA HES fulfilling such warranties and rende ring such services, 
“(4) for any manufacturer of motor vehicles, without the consent of the 
dealer concerned, to cancel the privilege or right of any of its dealers to sell 
the products of such manufacturer, unless 
“(A) the contract, agreement, or arrangement governing the dealer- 
ship contains mutually agreed upon standards by reference to which 
the duties and obligations of the dealer under such contract, agreement, 
or arrangement may be determined; and 
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‘(B) the dealer has failed to perform in a reasonable manner on« 

more of such duties and obligations. 

5) for any manufacturer of motor vehicles to cancel, terminate, or f 
to renew the privilege or right of any dealer to sell the products of s 
manufacturer without agreeing te efeetiate an effectuating a reasonable syst 
to assist in the equitable liquidation of the assets reasonably attendant to 1 
operation of the dealership. 
b) For the purposes of this section— 

“(1) The term ‘manufacturer of motor vehicles’ includes any corporation whi 
acts for such a manufacturer in connection with the distribution of new mot 
vehicles in commerce. 

(2) The term ‘motor vehicle’ is limited to a passenger car, station wagon, bus, 
truc! 

“(23 (3) The term ‘dealer’ means a franchised retail seller of motor vehicles.” 

Sec. 2. This Act shall take effect on November 1, 1956. 


REPORT AND AGENCY COMMENTS 
[S. Rept. No. 2791, 84th Cong., 2d sess.] 
THE AUTOMOBILE MARKETING “Farr PLAY” BILL 


The Committee on Interstate and Foreign Commerce to whom was referr: 
the bill (S. 3946) to amend the Federal Trade Commission Act with respect 
certain unfair methods of competition and certain unfair practices in the dis 
tribution of new motor vehicles in interstate commerve, having considered thy 
same, report favorably thereon with amendments and recommend that the bil! 
as amended, do pass, 

This bill was introduced by Senator Monroney (for himself, Senators Payne, 
Ervin, O'Mahoney, Duff, Daniel, Smathers, Bible, and Pastore). 

Concerning the bill, the Subcommittee on Automobile Marketing Practices has 
heard witnesses representing the automobile dealers, automobile manufacturers 
Members of Congress, the Federal Trade Commission, the Department of Jus 
tice, and others. The automobile dealers’ representatives were in favor of the 
bill. The automobile manufacturers were opposed. The Department of Justi 
and the Federal Trade Commission generally favored its objectives, but object: 
to certain provisions. The bill has been modified to meet most, but not all, of 
the objections raised. 


GENERAL PURPOSES OF THE BILL 


The automobile industry is the No. 1 industry of the Nation and of the world 
1d is roughly divided—half and half, in terms of investment and employment 
tol i 1ufacturers and automobile dealers. This industry 
Fe all retail sales in 1954. Its health, vigor, ar 
in] to the health of the Nation’s economy. For t] 
mall half of this industry has found itself in eXtre 
because of certain disruptive practices that have crept into the n 
S. 5946 is designed to eliminate these practices and set up a minimu: 
f “ground rules” in automobile marketing. 

n general the bill provides that certain practices by automobile manufacture 
and automobile dealers are “unfair methods of competition” and “unfair acts or 
practices in commerce” and places these practices under the scrutiny of the 
Federal Trade Commission. 

The “unfair trade practices” specified are: 


(1) the forcing of unwanted automobiles or other products on automobile 
dealers; 

(2) the “bootlegging” of automobiles by dealers without first affording the 
manufacturer an opportunity to repurchase, if the manufacturer sets up 2 
plan to repurchase such automobiles; 

(3) the requiring of dealers by manufacturers to perform warranty and 
other services without effectuating a reasonable system of compensation for 
such performance; 

(4) the cancellation of dealers’ franchises unless these form franchises 
contain specific standards by reference to which the dealer’s performance can 
be judged and unless the dealer fails reasonably tec meet these standards 


’ 
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In other words, it requires the franchise to be specific as to the duties of the 
dealer, and imposes a standard of “reasonableness,” not upon the terms of 
the franchise itself, but upon the dealer’s compliance with those terms. 

(5) the termination or failure to renew a dealer’s franchise without effee- 
tuating a “reasonable system” to assist in the fair liquidation of the assets 
of the dealership. 

BRIEF HISTORY OF BILL 


This bill is the result of the most extensive study of the automobile industry 
ever conducted by Congress. The study was commenced in March 1955. The sub- 
committee staff made a comprehensive background survey from that date until 
January 1956 at which time hearings commenced. During this background sur- 
vey, the subcommittee members and the staff interviewed hundreds of automo- 
hile dealers, representatives of automobile manufacturers and other interested 

oups, compiled data from previous studies by the Federal Trade Commission 

d the Department of Justice and sent a questionnaire to the approximately 
0,000 enfranchised automobile dealers of America. Nearly 20,000 of the dealers 

lled replied, and they favored Federal study or legislation with regard to their 

roblems by a margin of 7 to 1. The result of this questionnaire, broken down 
by States, is available in the subcommittee’s January 19 report. 

Subcommittee hearings began January 19, 1956. All segments of the industry 
and witnesses from consumer groups and the public were heard. S. 3946 was 

troduced May 28, 1956, and again witnesses were heard. Modifications were 

nsidered and some were adopted. Hearings closed June 21, 1956. 

Objections by the Federal Trade Commission, the Department of Justice, and 

Department of Commerce to the bill as originally introduced are included 
an appendix to this report. It should be noted that many of ttheir objections 
e been met. One of the primary objections was directed toward the require- 
nt that manufacturers effectuate a reasonable plan for the repurchase of 
alers’ excess stocks of cars. The bill has been modified to make the effectuation 
such a plan optional with the manufacturer. 

During the course of the study, numerous reforms were voluntarily made by 

tomobile manufacturers in their relations with dealers. The provisions of this 

closely parallel these reforms. It consolidates the recent gains made in 
tory-dealer relations without requiring any major revisions of present 
rketing patterns. It would require all manufacturers and dealers to largely 

rve minimum “ground rules” and thus prevent the return to destructive and 
isive practices for competitive advantage. 


NEED FOR THE BILL 


The need for this legislation arises from the following central fact: There are 
anufacturers of automobiles, 3 of whom have captured 95 percent of the 
rket; there are approximately 42,000 independently owned, independently 
inced automobile dealers who own single-purpose, single-supplier dealerships 
ch can be sold only to buyers approved by the manufacturers. As a conse- 

ence, there exists a tremendous disparity of bargaining power. This disparity 
irgaining power has given rise to the coercion, intimidation, and other unfair 
practices which every study of the industry made in the last 18 years has disclosed. 
Also, the public has been victimized by sharp practices resulting from the 
deterioration of the factory-dealer relationship. 

Because of their great economic power, the manufacturers (2 of whom make 
over SO percent of the cars sold each year and largely set the marketing patterns 

the industry) have been able to impose upon their dealers a one-sided legal 
relationship which is set forth in their form “franchise.” The fact that a single 
form agreement, prepared by the manufacturer, can be imposed on thousands of 
retailers whose problems and business conditions differ greatly is in itself an 
indication of the disparity of bargaining power that exists. 

This franchise, in effect, gives the benefits of an agency relationship to the 
manufacturer without requiring him to assume the burdens, liabilities, or the 
legal responsibilities of principal to agent. He secures the performance of an 
agent, benefits from control over the dealer’s business to an unusual degree, and 
does all this without the risk of any of his own capital. 

Under the franchise system, the manufacturer secures the right to control 
nearly every aspect of the dealer’s business, including, in most instances, the 
amount of money the dealer is to invest in it, the amount that may be taken out, 
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the accounting system, the location and layout of showrooms and shops, the 
selling methods to be used, and the personnel to be employed. 

The dealer, on the other hand, takes the business risk involved both in capital 
investment, which averages more than $100,000 per dealer, and in the inventory 
of cars which are paid for almost immediately after they are manufactured 
The dealer also, in many cases, assumes the major risk of remaining responsible 
for the long-term installment payments endorsed by him in connection with his 
sales. 

Before recent reforms, these franchises were cancelable upon 90 days’ notice 
for any reason sufficient to the manufacturer. Most still contain such provisions, 
In any event, the dealer cannot sell his dealership as an enfranchised entity 
except to a purchaser approved by the manufacturer. Since his capital assets 
are largely valueless except to the person who succeeds to the franchise, the 
dealer finds himself at the mercy of the manufacturer even after termination 

Thus, the franchise system limits the dealer’s ability to go into or out of 
business on a free-market basis, and it saddles him with the business risk of 
capital assets and inventory required by the manufacturer. Added to th 
burdens is the subtle but ever-present possibility of cancellation. Consequent 
he i nely sensitive to factory pressures and direction, 

1a ‘acturer can therefore orient, standardize, regiment, and cont 
“s business operation—without regard to the public interest, to lo 
the dealer’s independent appraisal of his own business intere 
which the dealer operates more closely resembles that 
» than that of a manufacturer to an independent retailer w 
in his own business. 


he dealer, and the manufacturer 


1 
the larger manufacturers are 


example, because the manufacturer rece 
m nt for each unit produced during any model y 
ily on the number of units which he can produce 
ilers’ profits per car decrease if the manufacturer 
rket demands. When the manufacturer produces 1 
inds and forces them upon his dealers, he benefit 
As a result, the burden of the manufacturer’s overprod 
! borne by the dealers, who have little voice in making the decision 
produce and who are least able to shoulder that burden. 
ho does not possess the bargaining power—or the desire 
ree mo ‘ upon his alers than they want is placed at a competitive 
disa intage in the mark ace. A premium is therefore placed on abusive 
destructive marketing practices. This sparks the disruptive race between n 
manufacturers for “first place’—month by month—in sales volume regardle 
the economic interests of the dealers and, in some cases, regardless of whether tl! 
car is in proper condition to be driven over the roads at high speeds by the public 

The bill seeks to establish a minimum set of “ground rules” to consolidate the 
recent gains made in factory-dealer relations and to prevent the reversion to 
these abuses in the future by companies seeking competitive advantage. Dealer- 
consumer relations will improve correspondingly. 

It in no way interferes with the day-to-day operations of factory-dealer rela- 
tionships. It is contemplated that, with regard to the provisions of the bill 
affecting their form franchises, manufacturers will merely submit these form 
franchises to the Federal Trade Commission for review under established trade 
practice conference procedures prior to the submission of these contracts to the 
dealers. Dealers can, of course, seek injunctive relief from the abuses specified 
by applying to the Federal Trade Commission. 


PARAGRAPH ANALYSIS OF 8S. 3946 


Paragraph (1): In effect, this paragraph makes it an unfair trade prac- 
tice for a manufacturer of motor vehicles to use his superior bargaining power to 
sell products to his customers (i. e., dealers) by means of coercion, intimidation, 
or discrimination. It does not, in any way, affect the right of a manufacturer to 
sell products to his dealers by legitimate methods. The question of when “good, 
hard, competitive selling’ stops, and coercion, intimidation, or discrimination 
begins is, of course, a question of fact. These words are used in their ordinary 
sense. The burden of proof would rest with the dealer or with the Federal Trade 
Commission in any action under this paragraph. 
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It should be noted that the words “any product of any kind” are used. This 
cludes products manufactured by concerns other than automobile manufac- 
turers but which dealers have been forced by their factory or its representatives to 
irchase. 
Chis provision in no way limits any present authority which the Federal Trade 
Commission may have in preventing coercion, intimidation, or discrimination in 
he automobile or any other industry. Nor does it affect the right of the manu- 
facturer to protect the “good will” of his product. 
Enforcement of this paragraph could be brought about by regular Federal 
de Commission procedures. Generally these include “cease and desist” orders, 
ewable by Federal courts, and contempt proceedings in the event of continued 
nconiplianee, 
ragraph (2): This provision is primarily directed at the practice of “boot- 
ging.” It recognizes the right of the manufacturer to require its dealerships 
perform a retail (rather than a wholesale) function, if the manufacturer 
ders the responsibility of its own production decisions by offering to repur- 
at delivered cost, dealers’ excess stocks of cars It in no way restricts 
eht of a dealer to sell the care at any price. Only when the dealer assumes 
Ne of wholesale distributor by knowingly selling to others whose purpose 
to resell these cars as new motor vehicles, in competition with other enfran 
dealers of the same manufacturer ,is thi vision violated—and then, 
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mnable system for repure hasing these 
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channels. If the dealer’s manufacturer offers no such plan, the para- 
ph is completely inoperative. In other words, its operation is completely 
onal from the standpoint of the manufacturer 
It should be noted that the words ‘within a reasonable time after its receipt 
uch dealer” prevent undue delay by either the manufacturer or by the dealer, 
s contemplated that provisions in the form franchises effectuating the “plan 
oviding for such repurchase” could set specific time limits for its operation. 
Paragraph (3): This paragraph would require manufacturers to adequately 
impensate dealers for warranty and other services which the manufacturer 
olds out to the public or requires the dealer to perform for purchasers. It 
t designed to eliminate losses incurred by a nonuselling dealer in discharging 
he warranty and service responsibility on an automobile sold by another dealer. 
Also it is aimed at eliminating losses incurred by dealers in their preconditioning 
and other services required for the safety and welfare of the motoring public. 
Consequently, it insures to the public the ready availability of these services. 
No major displacements of the economic patterns of the industry would take 
place by virtue of this paragraph; nor does it in any way amend or modify any 
other existing antitrust law. As a matter of practice, all automobile manu- 
facturing companies claim that they have recently worked out such a system 
with 100 percent reimbursement for warranty service and fair compensation 
for other services. It contemplates that the “reasonable system” will be incorpo- 
rated in the manufacturers’ form franchises prior to submissien to the dealers. 
However, because of the flexibility of this provision, it would be possible for 
a service fund to be set up against the sale of each car to be paid the servicing 
dealer. 
Paragraph (4), subparagraph (A): In effect this paragraph will require auto- 
mobile manufacturers to spell out in specific terms the provisions in the fran- 
chise, the breach of which constitutes grounds for canceling the franchise, 
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It does not require any agency of Government to pass upon the fairne; 
of the provisions of the franchise. It is designed to let the dealer know sg; 
cifically what his rights and duties are at the time he invests his money in ar 
commits his efforts to a long-range investment to provide adequate facilities f 
the operation of a dealership. 

Under most present franchises the performance of the provisions by the dealer 
is judged only by the standard: “to the seller’s satisfaction,” which means, “t 
the satisfaction of the manufacturer.” In effect, this forecloses the right 0! 
the dealer to protest to the courts the cancellation of his franchise under th 
usual 90-day cancellation terms. Because of the dealer’s relatively large inves 
ment (average $118,000) in a one-purpose business, supplied by only one manu 
facturer, and because of his inability to sell his business to anyone not approved 
by the manufacturer, fear of cancellation represents one of the most effectiv: 
economic levers by which manufacturers have been able to compel dealers 
take steps against their own business interests and against the public interest 
It is contemplated that, as a result of these provisions being made specific 
compliance with this paragraph, the local courts could then have standaris 
by which to judge the dealers’ performance. Also, of course, the dealer would 
have the right to appeal to the Federal Trade Commission for relief. 

No interference with the day-to-day factory-dealer relations would take place 
because of this provision. It is contemplated that prior to submission of th: 
manufacturer's form franchise to the dealer, the manufacturer could invoke 
Commission rules for trade practice conference procedure and submit the fran- 
chise to the Federal Trade Commission for determination of the question of 
whether its terms are sufficiently specific (not as to whether or not the terms 
are fair). 

Subparagraph (B): This paragraph allows the dealer some latitude in com- 
pliance with the myriad obligations contained in the franchise. This latitude 
is effected by the words “in a reasonable manner.” Consequently, if a dealer 
fell one car short of any sales quota imposed on him by the franchise in a given 
month, but in other months exceeded his quota, or generally kept up with it, he 
probably would not be subject to Summary cancellation. This would be a questior 
of fact to be determined by the Commission in each case, in the event the dealer 
elected to bring proceedings before the Commission, or by the court hearing any 
action upon the contract for breach thereof. 

Paragraph (5): This paragraph recognizes the economic interdependence 
between the manufacturer and the dealer after termination. This interdepend 
ence has long been recognized in the trade. For example, the General Moto 
1954 franchise devotes more than 4 of its 20 pages to the rights and duties of 
the parties after termination Furthermore, the subcommittee has had much 
testimony regarding the veto which the manufacturer has and uses over prosy 
tive purchaser, thus severely limiting the free market disposition of the deal 
ship, both as to purchasers and, to a large extent, as to amounts to be paid by 
purchasers. 

The industry has recently taken forward steps along these very lines, espe 
cially regarding termination because of death. 

The words “fail to renew” are contained in this paragraph. It should be 
noted that there is no prohibition against the failure to renew. It imposes upor 
the manufacturer a recognition of his duties to provide for a “reasonable system’ 
to help effect an equitable liquidation of dealer’s assets. These duties arise from 
the control which the manufacturer exercises over the capital investment ir 
and the disposition of, the dealership. 

Again, in this paragraph, it is contemplated that the manufacturer will insert 
in his form franchise “a reasonable system to assist in the equitable liquidation” 
of the dealership before the franchise is submitted to the dealer. It is contem 
plated that the Federal Trade Commission would interfere in individual contract 
terminations only upon the filing of a complaint by the dealer charging violation 
of this paragraph. 

Aiso, it should be noted that the words “assets reasonably attendant to the op 
eration of the dealership” are used. This is designed to limit the responsibility 
of the manufacturer to those assets which are either required by the manu 
facturer or which are reasonably necessary for that dealer to do business at this 
location. It is not meant to include special embellishments or unnecessary ap- 
pointments which the dealer may include in his assets 

It is contemplated that “a reasonable system to assist in the equitable liquida- 
tion of the assets” would not require the manufacturer to assist a dealer in the 
event the dealer, for example, through his own fault or culpability, brings about 
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he insolvency of the dealership, impairs the good name of the product, or dam- 
iges its continuing consumer acceptance in the locality. It is certainly not con- 
nplated that the dealer who acts in “bad faith” in his relations with his man- 
ufacturer would be entitled to be included among those to be assisted by such a 
“reasonable system.” 
APPENDIX 


STaFF NoTe.—It should be noted that the following comments by the Federal 
ade Commission, Department of Justice, and the Department of Commerce 
were directed toward the original version of S. 3946. These agencies subse- 
ently testified before the subcommittee. The bill has been amended to meet 
ny of their objections. 
MODIFICATION OF THE BILL 


(1) Paragraph 2 of the bill has been modified to make the effectuation of a 

n to repurchase dealers’ excess stocks optional with the manufacturer 

2) Paragraph 2 of the bill has been modified and clarified by specifying the 
ler’s delivered price as the basis for such a repurchase plan. 

(3) Paragraph 2 of the bill has been modified to require a reasonable time 

it to be imposed upon the offer and the repurchase of such cars under such a 
purchase plan. 

1) Paragraph 8 of the bill has been modified to apply to the “fulfilling” and 
rendering” of warranty and other service rather than to the “maintaining the 
sonnel and facilities required to fulfill such warranties and such services.” 
(5) Paragraph 5 has been clarified by substituting the words “without effectu- 

g a reasonable system to assist in the equitable liquidation” tor the words 
vithout agreeing to effectuate an equitable liquidation.” 

G) Paragraph 5 has been clarified by substituting the words “of the assets 
onably attendant to the operation of the dealership’ for the words “of the 
ts of the dealership.” 

) This report clearly spells out the legislative intent of the committee to in 
vay limit “any present authority which the Federal Trade Commission may 
ve in preventing coercion, intimidation, or discrimination in the automobile 
ny other industry.” This is designed to meet the objections of the Federal 

de Commission and the Department of Justice to paragraph 1. 

S) With regard to the fear expressed by the Department of Justice that the 

sonable system” for compensation of dealers for warranty and other service 
erred to in paragraph 2 of the bill may amend “restraint of trade” provisions 
the antitrust laws, this report makes clear that such is not the intent of the 


mittee, 


( 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GEN! 
Washington, D. C., June 
A. S. MIKE MONRONEY, 
Chairman, Subcommittee on Automobile Marketing Practices of the 
and Foreign Commerce Committee, United States Senate, Washi 
DeAR SENATOR MoNRONEY: This letter is in response to your request 
partment’s views on 8. 3946 (S4th Cong., 2d sess.). 
That measure would amend section 17 of the Federal Trade Commission Act 
to declare it an unfair method of competition 

(a) fora manufacturer of motor vehicles to coerce its dealers to order or 
accept for delivery any product ; 

(b) for a dealer to sell a new motor vehicle to anyone other than another 
dealer of the same manufacturer for resale in competition with such dealer 
without first affording the manufacturer an opportunity to repurchase the 
motor vehicle; and for a manufacturer to refuse to repurchase such motor 
vehicle under a plan adopted by such manufacturer which is equitable to all 
dealers and consistent with such manufacturers’ financial resources; 

(c) for a motor vehicle manufacturer to represent or require that war- 
ranties will be fulfilled and services rendered by all of its dealers without 
adequately compensating them for the required services; 

(ad) for a motor vehicle manufacturer to cancel the franchise of any dealer 
unless (1) the contract between them contains mutually binding obligations 
and (2) the dealer has failed to perform one or more of his contractual obli- 
gations; 

(ec) for a manufacturer of motor vehicles to terminate the franchise of any 
dealer without agreeing “to effectuate an equitable liquidation” of the 
dealer’s assets. 
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I 


This bill is special legislation limited solely to the distribution of automobiles, 
This Department has previously objected to the enactment of legislation limited 
to single industries. As a general rule we continue to oppose special legislation 
applying to any one industry. 


II 


This bill also represents a departure from the statutory scheme on which s 
tion 5 of the Federal Trade Commission Act was based. The act contemplated 
that the Federal Trade Commission rather than Congress would determine 

<e-by-case basis, utilizing its experience and skill in the field of trade regu): 

1, those practices that constitute unfair methods of competition. See Federa 
Commission vy. Beechnut Packing Company (257 U.S. 441). The dang: 
rm and effective enforcement such departures pose cannot be too strong 


III 


we are opposed to the coercion of any dealers, including automob 
accept products for delivery, this practice may be at present an unf: 
competition under the Federal Trade Commission Act. By maki 
subsection (1) of thi ill the illegality of such a practice only in { 

the bill, if enacted, might cause courts to question 
ther industries. Subject to this word of cautior 

actment of subsection (1). 

the enactment of subsection (2) of this bill beca 

restraint on alienation which we believe to 

f Justice declined to waive criminal prosect 

roposal which was submitted to us by General Mot 


would legalize practices which constitute a boycott 


chised dealers. The bill would also sanction a dey 
tail level in ft » automobile il dustry. In additic 

j ss’ of each manufactur 

the smaller manufact 

F which pians are “consistent” with the mar 

ill undoubtedly raise complicated questions 

le to answering these questions. For all of the 


» 


is Strongly opposed to subsection (2) 

subsection 3 is complicated by the variety of plans 
that might ithin if ‘ms. On the one hand a “reasonable system of co! 
pensating all of it a "nay imply payments, not by a selling dealer b 
Simpiy Dy ¢ a . This sort of arrangement would raise no antitru 
problems, =z tit vy. if subsection 8 be read to permit a plan only for cor 
pensation by the manufacturer, this Department offers no objection to its ena¢ 
ment. 

However, the “reasonable system” for compensation might involve payments 
by a selling dealer to the servicing dealer in whose territory a new-car purchaser 
resides. To such a plan (voluntarily entered into between the dealer and the 
manufacturer) this Department would interpose no objection, so long as the 
amount paid by the selling dealer did not exceed that portion of the servicing 
dealer’s required warranty costs not already paid for by the manufacturer or the 
car owner. To the extent such payments exceed nonreimbursed costs for required 
warranty service, however, they penalize out-of-territory sales and tend to creat 
a division of territories among dealers, a probable violation of the antitrust 
laws Accordingly, were such a penalty plan to be advocated as a “reasonable 
System” within the meaning of proposed subsection 8, then this Department 
would oppose enactment of that provision. 

(d) We favor the enactment of legislation which would have the effect 0 
requiring motor vehicle manufacturers to enter into mutually binding contracts 
with their dealers and which would prevent manufacturers from terminating 
the franchise of a dealer except for failure to adhere to his contractual obliga- 
tions. Subsection (4), however, would appear to prevent the termination of 
any existing dealer contract which did not contain the provisions specified in this 
bill. To the extent that the bill modifies obligations under existing contracts, it 
raises serious constitutional questions. The Antitrust Division would not, 
however, oppose a bill which required motor vehicle manufacturers to incorporate 
the termination provisions set out in this bill in any contract entered into after 
its effective date, except for the fact that it would constitute governmental regu- 
lation of private contract. 





AUTOMOBILE MARKETING PRACTICES 1531 


(e) Insofar as subsection (5) requires the manufacturer to “effectuate” the 
liquidation of a dealer’s assets upon termination of his franchise, it would appear 
to place the whole responsibility for liquidation on the manufacturer. The 
Antitrust Division would not oppose a requirement that the manufacturer assist 
the dealer to liquidate his assets but cannot recommend the enactment of legis- 
Jation which would, in effect, require the manufacturer to indemnify the dealer 
for any loss resulting from liquidation of his assets. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 

WILLIAM P. ROGERS, 
Deputy Attorney General. 


FEDERAL TRADE COMMISSION, 
Washington, June 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in reply to your letter of June 1, 1956, inviting 
comment by this agency upon 8. 3946, 84th Congress, 2d session, a bill to amend 
the Federal Trade Commission Act with respect to certain unfair methods of 
competition and certain unfair practices in the distribution of new motor vehicles 
in interstate commerce. 

The bill proposes to add a new section to the Federal Trade Commission Act 
which would make unlawful and violative of that act certain acts described in 
the bill. 

Subsection 17 (a) (1) of the bill would make it unlawful for a manufacturer 

motor vehicles to use coercion, intimidation, or discrimination to induce its 
dealers to order or accept any product of any kind. This would add nothing 
o existing law, for the use of such methods to induce sales in interstate com- 
merce is violative of section 5 of the Federal Trade Commission Act and such 
practices have been frequently forbidden under that act. For example, in 1941 
the Commission isued an order requiring, among other things, that General Motors 
Corp. and General Motors Sales Corp. cease and desist from: 

“(2) Canceling, or directly or by implication threatening the cancellation of, 
any contract or franchise or selling agreement with automobile retail dealers 
for the sale of new motor vehicles, because of the failure or refusal of such dealers 
to purchase or deal in accessories or supplies for use in and on automobiles manu- 
factured or sold by the respondents, sold and distributed by the respondents, or 
by anyone designated by the respondents. 

- ~ * ~ ” * 


“(4) Shipping accessories or supplies for use in and on automobiles sold by 
the respondents without prior orders therefor, or canceling, or directly or by im- 
plication threatening the cancellation of any automobile retail dealer contract or 
franchise or selling agreement for the sale of new motor vehicles, because of a 
failure or refusal to accept accessories or supplies for use in and on automobiles 
sold by the respondents shipped without prior order.” 

Compliance with these and the other provisions of this order is currently under 
examination and review. 

Subsection 17 (a) (2) of the bill would make it unlawful for a dealer to sell 
a new automobile, except to another dealer of the same manufacturer, for resale 
as a new automobile, in competition with other dealers of such manufacturer 
without first affording the manufacturer an opportunity to repurchase the auto- 
mobile at the price the dealer paid for it. At the same time this subsection would 
make it unlawful for a manufacturer to refuse to repurchase a new auto- 
mobile from a dealer at the price paid by him, pursuant to a plan adopted by the 
manufacturer and “equitable to all dealers and consistent with the financial re- 
sources of such manufacturer.” The first provision would curtail the right of a 
seller to select his own customers which is one of the basic concepts of a com- 
petitive economy. The second provision, by making the manufacturer a guaran- 
tor of the dealer against overstocking, including voluntary overstocking, might 
easily result in manufacturers allowing dealers to purchase only in accordance 
with the manufacturer’s judgment as to what the dealer can sell without oppor- 
tunity for the dealer to determine that for himself. 

The bill, in subsection 17 (a) (3), would make it unlawful for an automobile 
manufacturer to hold out or require that warranties be fulfilled and services 
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rendered by its dealers without providing a reasonable system of compensat 
such dealers “for maintaining the personnel and facilities required” for such 
purposes. There would seem little doubt that as a matter of equity dealers 
should be fairly compensated for services such as those here described and 
which are in fact rendered. The provision, however, does not deal with services 
actually rendered, but with the cost of maintaining personnel and facilities { 
the performance of such services. It might be observed that, if at present dealers 
are supposed to be compensated for such services out of discount from list pr 
allowed, it may be that were separate and specific compensation provided for 
such services it would be through a reduction in such discount. 

Ly subsection 17 (a) (4) the bill would make it unlawful for an automol 
manufacturer to cancel the right of dealers ‘to sell the products of such mauu- 
facturer” unless the dealer franchise contains mutually agreed standards 
reference to which the duties and obligations of the dealer under such contra 
may be determined and unless the dealer has failed to perform in reasonable 
accordance with such duties and obligations. Obviously it is desirable that any 
contract or agreement between parties should clearly define the rights and obli- 
gations of both parties. This provision would, however, require the Govern- 
ment not only to determine whether there had been a failure to perform in ; 
cordance with an agreement, but also determine whether the agreement suti 
ciently defined standards by which the duties of the dealer could be determined. 
If the decision should be that the agreement did not do this there could be no 
cancellation because there could be no determination of failure to perform. 

The provisions of subsection 17 (a (5) would make it unlawful for an auto- 
mobile manufacturer to cancel or fail to renew the franchise of any dealer “with- 
out agreeing to effectuate an equitable liquidation of the assets of the dealershi| 
This provision would appear to make the manufacturer responsible for the 
liquidation of the assets of the dealership and perhaps a guarantor thereof. It 
would do this even though the franchise had been a long-term one and had expired 
by its own terms or even though the cancellation or failure to renew was pursuant 
to good cause. 

There is no doubt that dealers have suffered numerous abuses in connection 
with their franchise agreements with automobile manufacturers. There is also 
little doubt that many of these abuses have been made possible by reason of the 
very considerable commercial value of such a franchise with the consequent 
natural reluctance of a franchise holder to take any course which he thought 
might endanger his business relationship with the manufacturer and perhaps 
risk losing the valuable privilege of continuing to buy and resell new automobiles. 
The present proposal appears to be directed toward singling out a particular 
group of distributors, not unlike other groups of distributors who also operate 
under franchise arrangements with manufacturers, and conferring upon them 
rather unusual privileges presumably for the purpose of correcting abuses. It 
may be an open question whether, if such legislation should be enacted, it would 
have the result anticipated or, on the contrary, bring about or hasten radical 
changes in distribution of automobiles. 

Our basic objection to the proposal, however, is that it would put the Govern 
ment into actively supervising and, in a measure, controlling and regulating the 
business relations between private parties, business relations which have no 
more bearing upon the public interest as a whole than the business relations 
between any other private parties. It would require this agency to inquire 
publicly and in detail into the financial resources of manufacturers; into the 
nature, extent, and cost of personnel and facilities of dealers; and to supervi 
the adequacy of contractual provisions between manufacturers and dealers and 
concern itself with the liquidation of assets of dealerships. It thus interferes 
with many aspects of normal business relations between private parties and in 
the process of so doing curtails several basic rights, such as the right of a seller 
to select his customers, and to the extent that it might become operative, tends 
to freeze a particular system of marketing rather than leaving the tlexibility 
which the market place requires. 

For the reasons stated the Commission recommends that the bill be not enacted. 

By direction of the Commission: 

JOHN W. GWYNNE, Chairman. 


N. B.—Pursuant to regulations, this report was cleared orally with the Bureau 
of the Budget on June 12, 1956, and the Commission was advised that there 
would be no objection to the submission of the report to the committee. 


RozeErt M. Parrisu, Secretary. 
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THE SECRETARY OF COMMERCE, 
Washington, D. C., June 12, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D.C. 

Deak Mr. CHAIRMAN: This is in reply to your letter of June 1, 1956, requesting 
the views of this Department with respect to 5S. 3946, a bill to amend the Federal 
Trade Commission Act with respect to certain unfair methods of competition 
and certain unfair practices in the distribution of new motor vehicles in inter- 
state commerce. 

The bill contains four main provisions dealing with various phases of dealer 
relationships and trade practices in the automotive industry. It would amend 
section 17 of the Federal Trade Commission Act to make it an unfair method of 
mmpetition (1) for any manufacturer of motor vehicles to use any coercion or 
ressure on dealers to induce them to accept unwanted automobiles or auto- 

ve products; (2) for a dealer to sell new motor vehicles for resale (boot- 

g) without first giving the manufacturer an opportunity to repurchase 
vehicles; (8) for any automotive manufacturer to require its dealers to 
ide services for the fulfillment of warranties without reasonable compensa- 

1 to the dealers for such services; (4) for any automotive manufacturer to 

cel a dealer franchise except under certain specified conditions and provision 

an equitable liquidation of the dealership assets. 

In effect, this proposed legislation would put the Federal Trade Commission 
the position of closely regulating virtually all aspects of dealer relationships 
the automotive industry. It wonld put into effect a broad scope of Govern- 
ent regulatory control of automotive marketing that has never been undertaken 
any other competitive industry or any phase of product distribution in our 
tire economy. Although the objective of this legislation is the elimination of 
number of problems which have developed in the past in connection with auto- 
otive marketing, the effect would be the creation of many new and unforeseen 
problems rather than correction of old problems. 

It is true that there have been frequent complaints from automotive dealers 

s to some aspects of their dealership contracts, and there is no doubt that 

me of these complaints have been justified. It should be noted, however, that 
the automotive industry has itself moved rapidly to improve the situation and 
to eliminate the grounds for dealer complaints. Automotive manufacturers have 

recent months established dealer councils to help solve the problems which 

‘ise between manufacturers and dealers. They have offered dealers long-term 

sales agreements and have established equitable procedures for handling of cases 
nvolving termination of dealer contracts. In addition, arrangements have been 
made for reimbursement of dealers for services performed on warranty work. 
These steps have gone a long way toward meeting the problems that have been 
previously raised, and because of this there is, in our opinion, no need at this 
time for Federal regulation of the type proposed in S. 3946. We are confident 
that the automotive industry itself can most effectively work out its own internal 
problems in a cooperative spirit without Federal regulation. 

In view of the importance of the automotive industry in our economy and the 
lependence of so many other industries upon this industry, extreme care must 

‘taken to avoid any type of action which might inhibit the continued vigorous 
growth of the industry or which might upset the economic balances which exist 
vithin the industry. Federal regulation is at best a poor substitute for free 
conomic activity and should be invoked only in situations where there is present 

problem of such dimensions that Federal action is necessary and no other 

lternatives are available or all other measures have failed. Certainly this is 

't true with respect to the marketing and distribution of automobiles. The 
problems which have been presented there are now being worked out by the 
ndustry itself, and we are confident that a proper and equitable solution will 
be reached on all of these problems. 

We, therefore, urge that action on the proposed legislation be deferred so as 
to give the industry adequate time to deal with its own problems. If at some 
time in the future it may appear that these problems have not been properly taken 
care of, further consideration may at that time be given to corrective legislation. 

The Bureau of the Budget advises that it has no objection to submission of 
this report to your committee. 

Sincerely yours, 


SINCLAIR WEEKS, 
Secretary of Commerce. 
x 











